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In all other respects, the {Order dated
April 30, 1993 shall remain in full force and
effect,

IT IS S0 ORDERED.

Vincent M. PIAZZA, «t al.
V.

MAJOR LEAGUE BASEBALL, et al.
Civ. A. No. 92-7173.

United States District Court,
E.D. Pennsylvania.

Aug. 4, 1993.

Potential fnvestors in professional base-
ball team brought action against Major
League Baseball and other professional base-
ball elabs after investors’ offer to purchase
teamn and relocate it was digapproved. Um
motion to dismiss, the District Court, Pado-
va, J., held that: (1) investors did not have
direct claims under Constitution; (2) there
was sufficient allegations of actions taken
wynder color of state law” to stale § 1983
claim; (3) investors sufficiently allege rele-
vant markel and standing to stale antitrust
claims; and (4) baseball exemption to federal
antitrust laws did mot extend beyond player
reserve system.

Motion granted in part and denied in
part.

1. Federal Civil Procedure =182

Motion to dismiss for lack of jurisdiction
places burden of persuasion on plaintiff to
<how that his claims are wholly insubstantial,
while motion to dismiss for failure to slate
claim places burden on defendant to show
that claim has been stated. Fed.Rules Civ.
Proc.Rule 12(0bX1, 6), 28 UsCA.
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2. Constitutional Law &=82(5), Z54(3)

In most instances, limitations of First
and Fifth Amendments restrict only federal
government action, not action of federal ent-
ties, but when governmental authority domi-
nates activities to such extent that entity is
deemed to act with authority of government,
entity will be subject to constitutional re.
straints, U.S.C.A. Const.Amends. 1, 5.

1. Constitutional Law a=R2(5)

Major League Baseball's alleged enjoy-
ment of exemption from federal antitrust
laws did not make it state actor, such Lhat
clubs' alleged efforts to defame investors and
otherwise prevent Lhem from acquiring and
relocating team would be subject Lo constitu-
tional restraints and could be basis of direct
constitutional  claims.  US.CA. ConsL.
Amends. 1, 5

4. Civil Rights &=234, 236

To state civil rights claim under § 1984,
plaintiffs must plead that defendant deprived
them of rights secured by Constitution or
lawe of the United Btates while acting nnder
color of state law. 42 USC.A. § 1983

5. Civil Rights &=235(1)

Potential investors in professional base-
ball team sufficiently pleaded that Major
League Baseball and other professional base-
hall elubs acting in concert with city, in pre-
venting move of team Lo another city, there-
by allegedly denying owners right to partich
pate in purchase of team, impairing inve
tors’ liberty interest in reputations, and dis
criminating against investors on basis of
state residence and ethnic heritage aml deny
ing them equal protection, t0 state
under § 1983 against Major League B
and clubs. 42 USCA § 1983.

¢, Civil Rights &=198(4)
Constitutional Law e=R(5)

Private defendant’s joinl Pﬂmf"‘l'_-
with state official in conspiracy ' eFﬂ'"
another of constitutionally prﬂtecledu;llﬂ:
cunstitutes both state action esS€R hr
show direct violation of plainLiITs right®
actjon “under color of stale Jaw’" for P"-"Pﬁf
of § 1983. 42 USCA § 1983

X
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7. Monopolies &=28(6.7)

Absent per se violation, cause of action
under Sherman Act requires allegation of
injury Lo competition in relevant product and
geographic markets. Sherman Anti-Trust
Act, 8% 1,2, 15 US.CA 8§51, 2

8. Monopolies €=28(6.3)

Potential investors in professional base-
ball team sufficiently alleged restraint on
competition in relevant product market to
state Sherman Act claim against Major
League Baseball and professional baseball
clubs for blocking proposed move of team
and thereby preventing investors from ob-
taining ownership interest; investors alleged
that relevant market was team franchise
market, that they were competing in team
franchise market with other potential inves-
tors located primarily ontside Major League
Baseball, and that Major League Baseball
and clubs interfered directly and substantial-
ly with competition in that market. Sherman
Anti-Trust Act, §§ 1,2, 156 US.C.A. §§ 1, 2

9. Monopolies ¢28(6.2)

Investors in partnership formed to ac-
quire professional baseball team sufficiently
alleged antitrust standing on their behall
rather than on behalf of partnership, where
they alleged intentional monopolization and
restraint of competition in ownership market,
and resulting exclusion of individual investors
from market. Sherman Anti-Trust Act,
51,2 15 USCA. 83 1, 2

10. Monopolies ¢=12(8)

Claim of potential investors in profes-
sional baseball team that Major League
Baseball and professional baseball elubs vio-
lated Sherman Act by frustrating their ef-
forts to purchase team and relocate it was
not within baseball exemption from antitrust
laws, Sherman Anti-Trust Act, §8 1, 2 15
US.C.A. 851, 2.

11. Monopolies ¢=12(1)

Exemptions from antitrust laws are to
be narrowly construed, Sherman Anti-Trust
Ac, 5 1,2 15 USCA 881, 2

12. Monopolies ¢&=12(6)

Baseball exemption from antitrust laws
is limited to baseball’s player reserve system,

Sherman Anti-Trust Act, §5 1, 2, 16 USC.A
§§ 1, 2

13. Monopolies &=28(62)

Potential investors in professional base-
ball team, who alleged they were excluded
from market for ownership interest in exist.
ing baseball team, alleged sufficient facts to
take claims out of baseball exemption to anti-
Lrust laws, even assuming exemption extend-
ed to entire “business of baseball.” Sherman
Anti-Trust Act, §§ 1, 2, 15 US.C.A. 6.1, 2

Bruce W. Kauffmann, Dilworth, Paxson,
Kalish & Kauffmann, Philadelphia, PA, for
plaintiffs,

Arthur Makadon, Philadelphia, PA, for de-
fendants.

OPINION

PADOVA, District Judge.

Plaintiffs allege that the organizations of
professional major league baseball and an
affiliated individual frustrated their offorts to
purchase the San Franciseo Giants baseball
club (the “Giants™) and relocate it to Tampa
Bay, Florida. Plaintiffs charge these defen-
dants with infringing upon their rights under
the United States Constitution and violating
federal antitrust laws and several state laws
in the process.

Asserting that this Court lacks subject
matter jurisdiction over plaintiffs’ federal and
state claims and that plaintiffs’ federal claims
fail to state a cause of action, defendants
move to dismiss this suil.  With regard to
plaintiffs’ federal antitrust claims, defendants
also claim exemption from antitrust liability
under Federal Baseball Club of Raltimore,
Ine. v National Leagus of Professional
Baseball Clubg, 259 U.S. 200, 42 S8.C1. 465, 68
L.Ed. 898 (1922), and its progeny. For the
following reasons, [ will grant defendants’
motlon as Lo plaintiffs’ direct claims under
the Constitution; but I will deny defendants’
motion in all other respects. As to defen-
dants’ assertion of exemptlion from antitrust
liability, 1 hold that the exemption created by
Federal Baseball is inapplicable here because
it is limited to baseball's “reserve system.”
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1. BACKGROUND

A The Allegations

Plaintiffs are Vincent M. Piazza and Vin-
cent N, Tirendi, both Pennsylvania residents,
and PT Baseball, Inc. ("PTB"), a Pennsylva-
nia corporation wholly owned by Fiazza and
Tirendi. Purspant te a written Memoran-
dum of Understanding (“Memorandum™) dat-
ed Aungust 18, 1992, Piazza and Tirendi
agreed with four other individuals, all Florida
residents, to organize a limited partnership
for the purpose of acquiring the Giants.
{The parties to the Memorandum will be
referred to collpctively as the “Investors")

The Investors anticipated that they would
form individual corporations te serve as gen-
eral partners of the partnership. According-
ly, on August 26, 1992, PTB entered into a
Limited Partnership Agreement (the “Part-
nership Agreement”) with corporalions
owned by the other Investors. This Partner-
ship Agreement implemented the intent of
the Memorandum and created a partnership
entity known as Tampa Bay Baseball Club,
Lid. {the “Partnership). PTB agreed to
contribute $27 million to the Partnership,
making it the single largest contributor of
Partnership capital

Earlier, on August 6, 1992, the Investors
had exeruted a Letter of Intent with Robert
Lurie, the owner of the Giants, to purchase
the Giants for $115 million. Pursuant to this
Letter of Intent, Lurie agreed nol to negoti-
ate with other potential buyers of the Giants
and to use his best efforts Lo secure from

I. The following relevant facts were wken either
directly or inferentially from plainiffs’ com-
plaint,

2. Plamnffs describe defendamt Major Leapue
Baseball as an unincorporated association com-
prised of two professional leagues, the American
League and the Mational League, and their 28
professional haseball eams.

In addition to Major League Baseball, plain-
ulls have named the following as defendants:
American League of Professional Basebal| Clubs:
National League of Professional Baseball Clubs:
Gffice of the Commissioner of Major League
Baseball: Ed Kuhlmann; The Orioles, Inc.; The
Boston Red Sox Baseball Club: Golden West
Baseball Co., Chicage White Sox, Lid; Cleve-
land Indians Co.; John E. Fetzer, Inc.: Kansas
City Royals Baseball Corp.; Milwaukee Brewers

831 FEDERAL SUPPLEMENT

defendant Major League Baseball? approval
of the sale of the Giants to the Partnership
and transfer of the team to the Suncoast
Dome, located in St Petersburg, Florida?

As required by the rules of Major League
Basehall, the Parinership submitted an appli-
cation to that organization on September 4,
1992 te purchase the Giants and move the
team to St Petersburg. In connection with
this application, Major League Baseball and
its “Ownership Committee” undertook or
purported to undertake a personal back-
ground check on the Investors. On Septem-
ber 10, 1992, defendant Ed Kuhlmann, Chair-
man of the Ownership Committee, stated at a
press conference that, among other things,
the personal hackground check on the Inves-
tors had raised a “serious question in terms
of some of the people who were part of that
group” and that “a couple of investors will
not be in the group.” Complaint at T53.
Kuhlmann elaborated that there was a “back-
ground” question about two of the investors
rather than a question of financial capability
and that sornething had shown up on a “secu-
rity check.” Jd Khulmann also stated that
the “money” of the two investors “would net
have been accepted.” Jd Immediately fol-
lowing Kuhlmann at the news conference,
Jerry Reinsdorf, 2 member of the Ownership
Commiltee, added that the Ownership Com-
mittee's concern related to the “out-of-state”
money and that the “Pennsylvania People”
had "dropped out™ Complaint at 756

As the only principals of the Partnership
who reside in Pennsylvania, Pizzza and Tir-

Baseball Club: Minnesota Twins: New York
Yankees Partnership; The Oakland Athletics
Baseball Co.; Seanle Baseball, L.P.; B.R. Rang-
ers Astociates, Ltd.; Toronto Blue Jays
Club; Atlanta Mational Basehall Club, Ine.; Chi-
cage Natonal League Ball Club, Inc.; The Cin-
cinnati Reds; Houston Sports Association, [nc
Los Angeles Dodgers, Inc.: Montreal Baseball
Ltd.; Sterling Doubleday Enterprises, L.P.. Th
Phillies; Pitsburgh Associates; St Louis Nauon-
al Baseball Club, Inc.: San Diego Padres B‘“"
ball Partership; San Francisco Giants; Floridd
Marlins, Inc.: and Colorado Rockies Baseball
All defendants will be referred to collectively 88
“Baseball"

3. On August 28, 1992, the Partnership entered
into an agreement with the City of St Pewer®
burg Florida for management and use
Florida Suncoast Dome.
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endi aver that the clear implication of Kahl-
mann's and Reinsdorf's comments, combined
with Lthe fact that Piasza and Tirendi are of
[talian descent, was that the personal back-
ground check had associated them wilh the
Mafia and/or other criminal or organized
criminal activity. Piazza and Tirendi further
allege that they have never been invelved in
such activity; nor had they “dropped out” of
the Partnership. They also allege that they
were never apprised by Baseball or anyone
else of the charges against them nor given an
opportunity to be heard.

Un Beptember 11, 1992, plaintilfs' counsel
sent letters to Major League Baseball, Kuhl-
mann, and Reinsdorl requesting immediate
correction of these statements and their im-
plications, Plaintiffs' counsel never received
a response Lo these letlers, but on September
12, 1992, defendant Kuhlmann admitted to
some members of the media that “there was
no problem with the security check” Com-
plaint at 163.

On the same day that the Partnership
submitted its application to purchase and
relocate the franchise, Kuhlmann directed
Lurie to consider other offers Lo purchase
the Giants, in knowing violation of Lurie's
exclusive agreement with the Partnership.
On September 9, 1992, Bill White, President
of the National Teague, invited George
Shinn, a North Carolina resident, Lo make an
alternative bid to purchase the Giants in
order to keep the team in San Francisco.
An alternative offer was ultimately made by
other investors to keep the Giants in San
Francisco. Even though this offer was $15
million less than the $115 million offer made
by the Partnership, Major League Baseball
formally rejected the proposal to relocate the
Giants to the Tampa Bay area on November
10, 1992

Plaintiffs allege that Baseball never in-
tended to permit the Giants to relocate to
Florida and failed to evaluate fairly and in
good faith their application to do so. They
claim that to avoid relseation of the Giants,

4. Every person who, under color of any statute,
ordinance, regulation, custom. or usage, of any
Hate or Territory subjects, or causes to be
subjected, any citizen of the United States or
ather person within the jurisdiction thereof to
the deprivation of any righs, privileges, or

Baseball sel out to “destroy Lhe financial
capability of the Partnership by vilifying
plaintiffs.” Complaint at 165. And in addi-
tion to prevenling plainliffs’ purchase and
relocation of the Giants, plaintiffs allege thal
Baseball's allegedly defamatory statements
cost them Lhe loss of a significant contract in
connection with one of their other businesses,
which depends upon "“impeccable personal
reputations.” Complaint at 769,

B, The Claims

1. Federal claims

Plaintiffs first elaim that the above actions
of Baseball violated the First and Fifth
Amendments to the United States Constitu-
tion by (1) depriving them of their liberty
and property interests and privileges without
due process of law, (2) denying them equal
protection of the laws, and (2) impairing their
freedom of contract and association. In this
connection, plaintiifs claim that Baseball's ac-
Lions should be attributed to the federal ROV-
ernment, to which the constraints of the 1S,
Constitution apply, because the federal gov-
ernment has granted Baseball a unique ex-
emption from the federal antitrust laws.

Plaintiffs next assert a claim under 42
US.CA. § 1983 (West 108134 alleging that
Baseball acted under color of state law in
unlawfully depriving them of the rights, priv-
ileges, immunities, freedoms, and liberties
recured by Article IV, Section 2 of the U.S,
Constitution, as well as the First, Fifth and
Fourteenth Amendments. Plaintiffs elaim
that Baseball's actions took place under color
of state law because (2) Basehall is exempt
from liability under state antitrust laws; (b)
there is a close nexus and symbiotic relation-
ship between Baseball and state and local
governments; and (¢} Baseball acted in con-
cert with the City of San Francisco to pre-
vent the Giants from being relocated.

Plaintiffs' final federal ¢laim asserts viola-
tions of sections 1 and 2 of the Sherman

immunities secured by the Constitution and
laws, shall be liable to 1he party injured 1n an
action at law, suit in equity, or other proper
proceeding for redress

42 US5.C.A. § 1983,
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Anti-Trust Act, 156 USCA §§ 1 and 2
{(West 1973 & Supp.1993).% Plaintiffs claim
that Baseball has monopolized the market. for
Major League Baseball teams and that Base-
ball has placed direct and indirect restraints
on the purchase, sale, transfer, relocation of,
and competition for such teams. Plaintiffs
allege that these actions have unlawfully re-
strained and impeded plaintiffs’ opportunities
to engage in the business of Major League
Baseball.

2. State claims

Plaintiffs also assertl claims against Hase-
hall under Pennsylvania law for slander, li-
bel, invasion of the right of privacy, false
light, tortious interference with existing and
prospective contractual business relations,
unlawful restraint of trade, and eivil conspir-
acy.

Il DISCUSSION

Plaintiffs aver that this Court has jurisdic-
tion over their federal claims pursuant Lo 28
US.C. §§ 1331, 1337, and 1343, and supple-
mental jurisdiction over their state law
claims pursuant to 28 US.C. § 1367. Defen-
dants move under Fed.R.Civ.P. 12(b)(1), lack
of subject matter jurisdiction, and Fed.
R.Civ.P. 12(b)6), failure to state a claim
upon which relief can be granted, for an
order dismissing plaintiffs' federal claims
and, in the event the federal claims are dis-
missed, for an order directing dismissal of
plaintiffs’ state claims for lack of supplemen-
tal jurisdiction.

A. Standard of Review

[1] The standards for dismissal of a claim
under Fad.R.Civ.P. 12(b}1) and 12(b}X6) are
different. Dismissal is proper under Rule
12(bX1} “only when the claim ‘clearly appears
to be immaterial and made solely for the
purpose of obtaining jurisdiction or ... is
whaolly insubstantial and frivolous.""” Kehr
Packages, Ine. v Fidelcor, Inc, 926 F.2d

5. Secuon | of the Sherman Act provides, in
pertinent part, that “[e}very contract, combina.
tion i the form of rust or olherwise, ot conspir-
acy, in restrainl of rade or commerce among the
several States .. is declared to be illegal. . "~
15 USCA § 1.
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1406, 1409 (3d Cir.) {quoting Bell v Hood,
327 U8, 678, 652-83, 66 S.Ct, 773, 776, %0
L.Ed. 939 (1946)), cert. dented — U8 —
111 8.Ct. 2839, 115 L.Ed.2d 1007 (199]1),
Under Rule 12{b)}8), however, the standard
iz lower; even if not whaolly insubstantial a
claim may be dismissed if no facts have been
alleged upon which relief may be granted.
See 1d at 1409-10; Conley v. Gibson, 355
LS. 41, 4546, 78 5.C1. 98, 10102, 2 L.Ed.2d
30 (1957). The respective burdens upon the
parties differ as well. A Rule 12(bX1) mo-
Lin places the burden of persuasion on the
plaintiff to show that his claims are not whol-
ly insubstantial; under Rule 12(b}8), the de-
fendant bears the burden of showing that no
claim has been stated. See Hehr Pockages
926 F.2d at 1408-10,

Challenges for failure to state a causge of
action “ordinarily should be made under Rule
12(bX6)." [fd at 1409, The Third Cireuit
has held that a claim dismissed as legally
insufficient under Rule 12(b)1} should prop-
erly be treated as having been dismissed
pursuant to 12(b¥6) where the plaintiff has
approached the defendant’s motion as having
been made under Rule 12(b)}6). See id
Until very recently, both plaintiffs and defen-
dants have treated defendants’ motion as
having been made solely under Rule
12(b}6)}—defendants informed plaintiffs and
the Court that they were proceeding under
Rule 12(bX1) only after the Court raised the
point during oral argument and after nearly
all of the issues had been fully briefed by
both parties. Even al this late stage, howev-
er, defendants have not called into question,
as required by Xehr Packages, the authority
of this Court Lo exercise jurisdiction over
plainliffs’ elaims under the federal Constitu-
tion, federal civil rights act, and federal ante
trust laws. Thus, like Kelir Packages, plain
tiffs' complaint here is more appropri
evaluated for legal sufficiency under
12(b}6), which requires that this Court view
all factual allegations in the complaint and

In perunent pary sectuon 2 of the Sherman Act
provides that “[eJvery person who shall monop®
lize, or attempl to monopolize, or combine of
conspire with any other person or person& -
monapolize any pant of the trade or commercd
among the several siates . shall be deemed

guilty of a felony. . " 15 U.S.C.A. § 2.
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reasonable inferences that can be drawn
from them as true. See id at 1410. Every
doubt is to be resolved in favor of the plain-
tiff, and the complaint can be dismissed only
if the plaintiff has alleged no set of facts
upon which relief can be granted. [fd; Con.
ley v Gibson, 3556 U.S. at 45646, T8 S5.Ct. at
101-02.

B, Direct Constitutional Claims

[2.3] In most instances, the limitations of
the First and Fifth Amendments to the U.S.
Constitution restrict only federal government
action, not the action of private entities. See
Lugar v, Edmondson Oil Co, 457 U.S. 922,
936, 102 S.CL. 2744, 2763, 73 L.Ed.2d 482
(1982); Nguyen v (nited States Catholic
Conference, T19 F2d 52, 54 (3d Cir.1953).
When governmental authority dominates the
activities of a private entity to such an extent
that the entity is deemed to act with the
authority of the government, however, the
entity will be subject to constitutional re-
strainte. See Edmonson v. Leesville Con-
crete Co, fne, — U8, ——, —, 111 8.C1
2077, 2082, 114 L.Ed.2d 660 {1931).

Determining whether the conduct of a pri-
vate entity should be attributed to the feder-
al government requires employment of Lhe
two-part “state action” analysis set forth by
the Supreme Court in Lugar v Kdmendson
Gl 457 U.S. at 93742, 102 5.CL. at 2753-5H6.
See Leesville Conerete, — US. at ——-
— 111 SCt at 208283 The Lugar
framework requires that this Court ask “first
whether the claimed conslitutional depriva-
tian resulted from the exercise of a right or
privilege having its source in [federal] . ..
authority; and second, whether the privale
party charged with the deprivation could be
described in all fairness az a [federal] ..
actor.” Leeswville Conerete, — US. al
—_ , 111 S.CL. at 2082-83 (applying
Liugar) (citations omitted).

As to the first partl of this analysis, plain-
tiffs claim that defendanls, admittedly pri-
vate entities, should be held subject to the
restraints of the federal Constitution because
their alleged activities have been counle-
nanced by the federal government through
{1} the unique exemption of Baseball from

6, The scope and nature of this exemption are

liability under the federal antitrust laws—an
exemption first conferred upon Baseball by
the U.8. Supreme Court in Federal Baseball
Club of Baltimore, Inc. v. National League
of Professional Baseball Clubs, 253 U.3, 204,
42 3.Ct, 465, 66 L.Ed. 898 (1922), and later
reaffirmed by the Court in Teolson v MNew
York Yankees, 346 U3, 3566, 74 B8.Ct. 78, 98
L.Ed. 64 (1953), and Flood v Kukn, 407 U.S,
258, 92 S.Ct. 2009, 32 L.Ed.2d 728 (1972); ¢
and (2) congressional desire, expressed hy its
“positive inaction,” Flood 407 U.S5. at 283-84,
92 S.Ct. al Z112-13, not to disapprove of
these cases legislatively, With respect to the
second prong of the Lugor analysis, plaintiffs
assert in eireuitoug fashion that it would be
“eminently fair” to describe Baseball as a
federal actor because Baseball would not
have committed the acts alleged were it not
for the Federal Baseball antitrust exemption.
See Plaintiffs' Memorandum of Law in Oppo-
sition to Defendants’ Motion to Dismiss the
Cormplaint at 27.

Baseball does not dispute that plaintiffs
plead adequately that its alleged actions re-
sulted, in part, from the perceived comfort
afforded by the Federal Baseball antitrust
exernption. But Baseball contends that
there must be more than 2 mere allegation
that a private entity acted pursuant to feder-
al law or a fedeval judicial decision before the
entity's actions can be attributed to the fed-
eral government [ agree.

The Supreme Caurt decisions in this area
have held uniformly that “a government *nor-
mally can be held responsible for a private
decision only when it has exercised coercive
power or has provided such significant en-
couragement, cither overt or covert, that the
choice [of the defendanpt] must in law be
deemed to be that of the [government]'”
San Francisco Arts & Athletics, I'nc v Unit-
ed States Olympic Comm., 483 1.5, 522, 546,
107 S.Ct. 2971, 2986, 97 L.Ed.2d 427 (198T)
(quoting Blum v Yarefsky, 457 U.S. 991,
1004, 102 S.Ct. 2777, 2786, 73 L.Ed.2d 534
(1982}). Baseball's alleged efforts Lo defame
plaintiffs and otherwise prevent them from
acguiring and relocating the Giants simply
cannot. be attributed to the federal govern-

discussed at Section L3, infra



426

ment under this standard. Plaintiffs do not
plead that the federal government coerced
Basehall into behaving in this manner; nor
do they plead that either Federal Baseball
and its progeny or "positive inaction” by
Congress has in any way provided sigmificant
encouragement to Baseball to do se.

The closest plaintiffs come to pleading sig-
nificant governmental encouragement ap-
pears in the following paragraph of their
complaint: "The federal antitrust exemption
has permitted Major League Baseball Lo op-
erate free of the legal restraints applicable to
other interstate businesses and has thus en-
abled, encouraged and created the frame-
work for the conduct of defendants com-
plained of herein.” Complaint at 174 (em-
phasis added). Simply uttering the word
“encouraged” however. is mot enough to
" equate Baseball's actions with Lhose of the
federal government. The so-called encour-
agernent alluded to in this paragraph is ex-
plained by plaintiffs themselves in the pre-
ceding clause as flowing solely from a judi-
cially-created antitrust exemption, “which
has permitied Baseball to operate free of the
legal restraints applicable to other interstate
businesses.” Jd (emphasis added). Thus
the governmental involvement alleged here
can, at best, be viewed as mere acquiescence,
as opposed to the “significant,” active encour-
agement required to adequately link defen-
dants’ actions to the federal government
See United States Olympic Comm., 483 U.S,
at 547, 107 S.Ct. al 2986 {mere governmental
approval of or acquiescence in conduct of
private entity insufficient to equate private
entity’s actions with those of the federal gov-
ernment).

In essence, plaintiffs claim that Baseball's
actions should be attributed Lo the federal
government solely because the federal gov-
ernment allegedly has exempted Baseball
from the antitrust laws. But such reasoning
was flatly rejected by the Supreme Court in
Jackson ¢ Metropofitan Bdison Co, 413
U.S. 845, 95 S.CL. 449, 42 L.Ed.2d 477 (1974).
There, the Court affirmed dismissal of a civil
rights complaint proceeding under 42

4. “The Ciiizens of each State shall be entitled w
all Privileges and Immunities of Citizens in the
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US.C.A § 1983 because the defendant pri-
vate utility could not be viewed as a state
actor. In so doing, the Courl expressly re-
jected the plaintiff's contention that the pri-
vate utility was a state actor because it en-
joyed state-created monopoly status under
the antitrust laws. Jacksown, 419 LS. at 351-
52, 95 8.Ct, at 453-54. The Court’s analysis
in Jackson is equally applieable here, where
plaintiffs charge Baseball as a federal actor
solely because it enjoys an alleged exemption
from federal antitrust laws. Cf United
States Olympic Commi, 483 115, at 547, 107
3.0t at 2086-87 (Congress's conferral upon
private entity of exclusive right under trade-
mark laws to use of term “Olympic” not
enough to make private entity’s choice of how
to enforce that right a governmental deci-
gion). Compare Leesvitle Concrete, — US
at ——, 111 S.Ct. at 2085 (private party
using preemptory challenges to exclude ju-
rors on basis of race found to be a govern-
mental actor because of, inter alia, "direct
and indispensable participation of the
judge” (emphasis added)). 1 will therefore
dismiss plaintiffs' direct constitutional claims
ander Fed.R.Civ.P. 12(b¥6) for failure to
state a cause of action.

C. 42 USCA § 1983

[4] To state a civil rights claim under 42
U.S.C.A. § 1983, plaintiffs must plead that
Baseball (1) deprived them of a right secured
by the Constitution or laws of the United
States while (2) acting under color of state
law. Ses, eg., Flagg Bros, Inc v Brooks,
436 1S 149 155 98 S.CL. 1729, 1732-33, 56
L.Ed.2d 185 (1978); Adickes v. S.H. Kress &
Co., 398 U.S. 144, 150, 90 S.Ct. 1598, 1604-05,
96 L.Ed.2d 142 (1970). With regard to the
first element, plaintiffs plead that Baseball
deprived them of rights secured by Article
IV, Section 27 of the US. Constitution and
the First, Fifth, and Fourteenth Amend-
ments. In particular, plaintiffs claim that
Baseball (a) denied them the right to partic-
pate in the purchase of a Major League
Baseball team from an owner who contracted
ta zell the team to plaintiffs; (b) imP“i"’d
their liberty interest in their reputations by

several States.” U.S. Const art. IV, §2, cll
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impugning their good names, honor, and in-
tegrity and foreclosing their persomal, busi-
ness, and occupalional opportunities; and {c)
diseriminated against them on the basis of
their state residence and ethnie heritage and
denied them equal prolection of the laws.

As to Lhe second element of § 1983, plain-
tiffs aver that Baseball acted under color of
state law because {a) Baseball is exempt from
liability under state antitrust laws; (b) there
is & symbiotic relationship and close nexus
between Baseball and state and local govern-
ments: and (¢) Baseball acted in concert with
the City of San Francisco to prevent the
Giants from being relocated.

[5] Baseball focuses its motion to dismiss
solely upon the sacond element of § 1983,
arguing that plaintiffs have nol sufficiently
pled thal Baseball acted under color of state
law. Because | conclude that plaintiffs have
sufficiently pled that Baseball acted in con-
cert with the City of San Francisco to de-
prive them of their constitutionally protected
rights, | will address at length only that
portion of plaintiffs’ complaint, and deny
Baseball's motion as to plaintiffs’ § 1983
claims.

[6] A private defendant's joini partic-
ipation with a state official in a conspiracy to
deprive another of constitutionally protected
rights constitutes both state action essential
to show a direct violation of a plaintiffs
rights and action "under color of state law”
for purposes of § 1983. See Lugar w
Edmondson Oil Co, 467 U.S. 922, 031, 102
8.Ct. 2744, 2750, 73 L.Ed.2d 452 (1982) (ex-
plaining Adickes, 398 US. 144, %0 S.Ct
1598). In their complaint, plaintiffs plead
the following facts:

On information and belief, the City of San
Francizeo through its officials and Major
League Baseball have colluded to keep the
Giants in San Francisco by, inter alia:

B, Although this testimony is not included with
plaintiffs’ complaint, the parties agreed at oral
argument that it may be wreated by the Court as
being part of the complaint for purposes of this
mouon, thus avoiding the need o convert Base-
ball's motion under Fed.R.Civ.P. 12(b} intc a

(¢} The City of San Francizco has sought
to induce the Giants nol Lo relocate by
agreeing to indemnify bolh (i) the team's
present owner in connection with any ac-
tions filed against him reluling to the sale
of the team and (i) polential investors
competing with the Partnership to pur-
chase the Giants. In burn, potential inves-
tors have agreed to indumnify Major
League Baseball against legal hability re-
lating to purchase of the Giants. San
Francisco, therefore, in offect apreed to
indemnify Major League Hascball in con-
nection with the sale of Lthe Giants,
Complaint at 197.

In addition to these avermenls, plaintiffs
direct the Court to the following public testi-
mony of San Francisce Mayor Frank M.
Jordan before a December 10, 1992 hearing
of the United States Senate Subcormnmittee on
Antitrust, Monopolies and Business Rights:

[n early September [1992], 1 [Mayor Jor-

dan] went to New York W meet with Rill

White, the President of the National

League. [ told Mr. White Lhat the City [of

San Francisco] had a vital economic inter-

est in the Giants franchise and had impor-

lant contractual rights under the Stadium

Lease. Without giving us any assurance

of success, Mr. White fold me that the

League would consider o competing offer

from San Francisco. Under the agree-

ment to sell the Giants to Florida interests,
the Giants owner allegedly promised to
refuse to deal with all ather [sic] who
wanted to buy the team, oven wilh those
from Ban Francisco. Without the League’s
mtervention, we wonld not have been per-
mitted to submit a competing offer and the
voices of Giants fans in San Francisco
woulld not have been heard or considered.

I cannet begin to tell you the amount of
time and work that my staff and other
officials of our ¢ity government devated to
this effort. 1 can tell you, however, that it
was and continues to be worlh every min-
ute, .. .8

mation for summary judgment. | note, however,
that even without such an agreement, the Coun
may lake judicial notice of mawers of public
record, such as Mayer Jordan's wstimony, with-
out converting @ motion o divmiss into a moton
for summary judgment. Ses, ep . Mack v South
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Hearings on "Buseball’s Antitrust Imnui-
nity” Before the Subcomm. on Antitrusi,
Monopolies and Business Rights of the Sen-
ate Comm. on the Judiciary, 102d Cong., 2d
Sess. (Dec. 10, 1992) (prepared statement of
Hon. Frank M. Jordan, Mayor, City and
County of San Franciseo) (emphasis added).

Baseball argues that the above allegations
and testimony are insufficient to allege a
conspiracy between Baseball and the City of
San Francisco for purposes of § 1983's “un-
der color of state law” element because plain-
tiffs do nol plead with “sufficient particulari-
Ly" that an agreement between Baseball and
the City of San Franecisco had been reached,
I dizsagree.

Federal Rule of Civil Procedure 8(a)2)
requires that pleadings contain a “short and
plain statement of the claim showing that the
pleader is entitled to relief” Fed.R.Civ.P.
8{a)(Z). Under thiz Rule, the complaint must
provide the defendant with "fair notice of
what the plaintiff's claim is and the grounds
upon which it rests” Conley v Gibson, 355
US. 41, 47, 78 S.Ct. 99, 103, 2 L.Ed.2d 50
(1957). Despite Baseball's citation of lower
court decisions to the contrary, the Supreme
Court hag reiterated recently that a federal
court may not apply a pleading requirement
more stringent than that provided for in the
Federal Rules of Civil Procedure, even in
§ 1983 litigation. See Leatherman v Tor-

Bay Beer Drsirib., fne., 798 F2d 1279, 1282 (3th
Cir.1988); SA Charles A Wright & Arthur R.
Miller, Federal Practice & Procedwre, § 1364
(1990).

9. Rule 9(b), for example, requires that averments
of fraud or mistake be pled with particularicy
Fed R.Civ.P. 9(b),

1. As stated above, Baseball's motion to dismiss
focuses solely upon the tecond element aof
3 1983—whether plaintiffs adequately plead that
Baseball acted under coler of state law by con-
spiring with the City of San Francisco. It chal.
lenges neither plainiffs’ averments that the al-
leged object of the conspiracy was in deprivation
of plaintiffs” constitutionally protected rights, nor
whether plaintiffs have adequately stated a cause
of action for deprivation of such rights. Accord.
ingly. [ have no occasion to address the subsian.
tve constitutional allegations of plaintiffs' com-
plaint.

1. | also conclude that plainuffs adequately
plead that Baseball acted "under color of staie
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rant Cty. Narcotics Intelligence & Coord;
ton Umt, — US, —— —, 113 8¢
1160, 1163, 122 L.Ed2d 617 (1903)
Court explained in Leatherman that, unjegs
the Federal Rules provide for heightened
specificity,® “federal courts and litigants g
rely on summary judgment and contra) of
discovery to weed out unmeritorious claimg
sooner rather than later” [d

Plaintiffs in Lhis case have gone far bevond
merely providing Baseball with fair notice of
their claim and the grounds upon which i
rests. Not only do they allege that the City
of San Francisco colluded with Rasehal] iy
deprivation of their rights, but they alss
plead specifically that the City went so fap a
to indemnify Raseball from liability for ia
actions in connection with the sale of the
Giants, And plaintiffs offer testimony from
San Francisco’s Mayor of that cily's direet
pleas to Baseball to interfere with the sale
and transfer, as well as testimony that Base-
ball ultimately did interfere. [ find such
allegations, which must be accepted as true
on a motion to dismiss, more than adequate
Lo create at least a reasonable inference that
Baseball and the City of San Francisce
“reached an understanding,” Adickes 39
U.S. at 152, 90 5.Ct. at 1604, to interfere with
plaintiffs’ constitutionally protected rights™
Plaintiffs plead sufficient facts from which ta
conclude that Baseball may have acted "
der color of state law," " and 1 will therefore

law” under the so-called “close nexus” W&
which examines a government's link 1o the cheb
lenged acuon and asks whether the actions ole
private entity may be atiributed to the siate. S
tackson v. Metropolitan Edison Co., 419 U.S. MA
351, 95 S.Ci, 449, 45354, 42 LEd:d 47
(1974). Discussed above with respect o plake
tiffs" direct constitutional claims, the “close net
us" test requires a determination of whether B
government—the state in § 1983 [litigudos=
“"has exercised coercive power or has

such significant encouragement, either overt o
covert, that the choice [of a private entify] mss
in law be deemed w be that of the [gove
mentl."” San Francisco Ans & Athlenics, If";l'
United States Olympic Committee, 483 U.S.
546, 107 S.CL 2971, 2986, 97 L. Ed.2d 427 (]
(quoting Blum v. Yaressky, 457 U.S. 991, |
102 5.Cu 2777, 2785-86, 73 L Ed.2d 54 (i
{emphasis added).

Plainuffs allege thai the City of 3an Fﬂ"‘“.'
sought to induce the Giants not to re :
agreeing 1o, in effect, indemnify Basebal of U
legal liability relating to the purchase



Raseball's motion lo dismiss plaintiffs'
483 claim. 1

Anfifrust

paseball next moves to dismiss plaintiffs’
yims under sections 1 and 2 af the Sherman
uli-Trust Act ("Sherman Act”), 15 U.S.C.A.
i1 and 2 (West 1972 & Supp.1993)," and
fers the following three reasons why these
gims should be dismissed: (1) plaintiffs
gre failed to allege Lhat Baseball's actions
wtrained competition in a relevant market;
o plaintiffs have no standing to assert a
german Act claim; and (3) Baseball is ex-

giants. Additionally, the Mayor of San Francis-
w0 has testified in public that he pleaded with
Baseball to intervene in the sale and ransfer. |
wnainly wauld be reasonable 1o infer from these
dlegations, which 1 must accept as true on a
motion to dismise, that the City of San Francisco
sught 10 actively encourage at least some of the
llegedly unlawful actions taken by Baseball in
this case. | find such encouragement, particu-
laly the alleged financial indemnification of le-
gal liahility for these actions, 1o be just the sort of
“significant encouragement” necessary to deem
the actions of Baseball to be those of the City of
$an Francitco. And where the challenged con-
duct constitutes “'state action,” as it may here,
that conduct is deemed to be conduct “under
color of state law and will support a suit under
§1983." Lugar, 457 LS. at 935, 102 5.C. &
1152,

Having based my decision 1o deny Baseball's
_motions on lwo alternative grounds, | do not
address whether Baseball and the various politi-
@l subdivisions where the game is played are s0
“mtertwined as to create a “symbiotic relation-
ship" sufficient to deem Baseball’s actons 10
_bave been taken under color of siate law. Nor
| do [ address whether Baseball's alleged exemp-
Ydon from stare antitrust laws, in itself, makes
Baseball's actions similarly anuributable to the
Hale

R | reject Baseball's eleventh hour assertion that
plainiiffs have no standing to sue under § 1983
. because plaintiffs were “merely potential inves-
3 Lrs” in an allegedly injured partnership, giving
ntaly the Partnership entity standing to maintain
¥ch an action. As sole support for this argu-
% Dent Baseball cites Erlich v. Glasner, 418 F.2d
4 126 (9th Cir.1969), which held that a shareholder
standing to bring 2 § 1983 action on behalf

o a corporation in which he holds shares.
are two difficuldes with Baseball's argu-
nL  First, plaintiffs here are partners in a
& Frinership, not shareholders of a corporation.
and perhaps more important, the Ninth
Creuit after Glasner held that “a shareholder
have standing when he or she has been
Hf'mi directly and independently of the corpo-
RGon." Soranne's Gasco, [nc. v. Morgan. B74
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empt from liability under the Sherman Act.
I will address each argument in turn.

1. Relevant Market

[7,8] Absent a per se violation, which
neither party argues has been alleged here, a
cause of action under the Sherman Act re-
quires, inter alie, an allegation of imjury Lo
competition in relevant product and geo-
graphic markets, See Mid-South Grizzlies
v. National Feothall League, T20 F.2d T72,
TR5-88 (3d Cir.1983), cert. denied, 467 LS.
1215, 104 S.Ct. 2657, 81 L.Ed.2d 364 (1984);
Fleer Corp. v. Topps Chewing Gum, Inc, 658
F.2d 139, 147 (3d Cir.1981)." Baseball ar-

F.2d 1310, 1318 (9th Cir.1989). Plaintifls Piaz-
za, Tirends, and PTB plead repeatedly through-
out their complaint that their own constitutonal
rights have been infringed and that they seek
redress under § 1983 only for these infringe-
mEnts.

13. In parucular, plaintiffs allege the following:
(1} Baseball's actions “have placed direct and
indirect restraints on the purchase, sale, mansfer
and relocaton of Major League Baseball teams
and on competition in the purchase, sale, trans-
fer and relocation of such teams, all of which
directly and indirectly affect interstate com-
merce,” Complaint at ¥104; (2) "Major League
Baseball is an unreasonable and unlawful mo-
nopoly created, intended and maintained by de-
fendants for the purpose of permitting defendant
team owners, an intentionally select and limited
group, to reap enormous profits,” id. at Y110,
and (1) Baseball has achieved these restraints on
wade and its monopoly status by engaging in “'an
unlawful combinaton and conspiracy .. the
substantial terms of which have been to elimi-
nate all competitton in the relevant market [de-
fined as the market for American League and
Mational League baseball teams]. 10 exclude
plaintiffs from participating in the relevant mar-
ke, to establish monopoly control of the relevam
market and to unreasonably restrsin trade by
denying the sale, transfer and relocation of the
Giants w0 the Tampa Bay area,” id. at 1111, The
effect of Baseball's actions, plaintiffs allege, has
been, among other things, to restrain their right
o engage in the business of Major League Base-
ball, restrain their right to competitively bid on
Major League Baseball teams, and cause plain-
iffs to Jose contract rights and profits. [d at
1112

14. For a concise discussion of the distincuon
between a pér s¢ violation of the Sherman Act
and the so-called rule of reason analysis applica-
ble to resolution of most Sherman Act cases, see
Business Electronics Corp. v. Sharp Electronics
Corp., 485 U.S. 717, 723-24, 108 S.Cr 1515,
1518-20, 99 L.Ed.2d B08 {1988). Aside from
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gues that plaintiffs have not alleged an injury
to competition in a relevant product market
because plaintiffs were seeking to join Base-
ball, rather than compete with it.

In support of this proposition, Baseball
relies heavily upon the Third Circuit's hold-
ing in Mid-South Grizzhes. Plaintiffs in
that case, the Mid-South Grizzlies {the
wGrizzlies™), were a joint venlure located in
Memphis, Tennessee that agwned a team in
the World Football League ("WFL"). Mid-
South Grizzlies, 720 F.2d at 775-76. After
the WFL's demise, the Grizzlies applied for
admission to the National Football League
(“NFL"). {d. The NFL rejected the Grizz-
lies’ application, and the Grizzlies subse-
quently brought suit against the NFL under
sectione 1 and 2 of the Sherman Act. Jd
The Third Circuit affirmed the district
court’s entry of summary judgment in favor
of the NFL because, inter alia, “the Grizzlies
[had] shown no actual or potential injury to
competition resulting from the rejection of
their application for an NFL franchise.” fd
at TET.

The Grizzlies had identified the relevant
product market for Sherman Act purposes as
“major-league professional football.” Id. at
7%3. The NFL argued that denial of the
Grizzlies' franchise application could not have
injured competition in this product market
because there was no economic competition
among league members capable of injury.
Jd. at 786, The Third Circuit agreed in part,
finding on the record before it no evidence of
economic competition between a potential
NFL franchise located in Memphis, Tennes-
see and the nearest team geographically (280
miles away in St. Louis, Missouri). The
courl expressly declined, however, Lo hold
that there could never be intra-league com-
petition, noting that it was conceivable that
“within certain geographic submarkets two
league members [could] compete with one
another for ticket buyers, for local broadcast
revenue, and for sale of the concession items

determining whether plaintiffs must allege a loss
of competition in relevant markets, which plain-
uffs readily concede they must do, the distinction
i+ not relevant o Baseball's motion to dismiss.

1%, Wirz also siands for the proposition that a
relevant product market may be defined as a
market for which the parties compete, as op-
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like food and beverages and team parapher.
nalia” fd at 787 (foolnote omitted), Bage.
ball argues on the basis of this decision thy
it could not have injured competition in 5
relevant product market. | disagree.

There are two important distinctions he
tween Mid-South Grizzlies and the instan
case. First, unlike the Grizelies, plaintifr.
here were not seeking to juin Major Leagu.
Baseball through creation of a franchise by
were attempting to purchase an ezisting
tearn. The import of this distinction turn.
upon the second distinction, which is tha
also unlike the Grizzlies, who identified th,
relevant product market as major-league
professional football generally, plaintiffs here
have identified the relevant product marka
as the market for existing American Leagw
and MNational League baseball teams. |In
other words, plaintiffs allege injury to com
petition in the team franchise markel (the
market for ownership of professional baschall
teams, and the market for ownership of the
(iants in particular). They do not seck t
redress injury to an intra-league market
comnprised of Major League Baseball genur-
ally, which plaintiffs sought to join through
the purchase of a franchise, and which ma
or may not include competition among pres
ent franchise owners. Plaintiffs aver that
they were competing in the team franchise
market with other potential investors located
primarily outside of Major League Baseball
for ownership of the Giants, and that Base-
ball interfered directly and substantially with
competition in that markel. 1 therefore re
ject Baseball's contention that plaintiffs haw
Failed to allege a restraint on competition in 2
velevant product market. See Fighman '
Estate of Wirtz, 807 F.2d 520, 632 n. 9 ™
Cir.1986) (stating in antitrust action brought
by jilted suitors of the Chicago Bulls bashet-
ball team that the “national sports franchie
market could be a relevant market” [of
man Act purposes) (dictum)).'* Mt

posed to one it which they coum pele. wine, ¥
F.2d at 531 (citing Oter Tail Power £0- ¥ 2y
Srates, 410 U.S, 366, 369, 93 5.Ct. 1024, 1%
L.Ed.2d 359 (1973). Thus a party & 0, o,
under the Sherman Act if it was unla r
cluded from a market, such as the markel o
fied in Wiriz as the marker for Pﬂﬂlﬂlﬂﬂ

live basketball in Chicago, even il
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Grizziies is Lherefore entirely distinguishable
from the instant case'®
2 Standing

(9] The principles of standing applicable
to alleged violations of sections 1 and 2 of the
Sherman Act are the same ag those applica-
ble to questions of standing under section 4
of the Clayton Act, 156 U.S.C.A. § 156 (West
Supp.1993). See Bogus v. American Speech
& Hearing Ass™n, 582 F.2d 277, 288 n. 13 (3d
Cir.1978). "In addressing the 'standing’ of
parties to bring a claim under § 4 of the
Clayten Act, the SBupreme Court has focused
on the nexus between the antitrust violation
and the plaintiffs harm and on whether the
harm alleged is of Lthe type for which Con-
gress provides a remedy.” [In re: Lower
Lake Evie Iron Ore Antitrust Litig, 008
F2d 1144, 1163 (3d Cir.1993, as corrected
June 15, 1993). In Associated Gen Contrac-
tors, Ine. v. California State Council.of Car-
penders, 459 U.S, 519, 545, 103 S.CL 897, 913,

never met, nor intended to meet, the defendanis
n direct competinon within that marker  Plain-
iffs argue here that they were competing with
others outside Major League Baseball o join
Major League Baseball and that Wirtz requires
recognition that Baseball's alleged interference
with that competition could be actionable under
the Sherman Act. | agree.

Plaintiffs also argue that this case may fll into
the exception noted by the Third Circuit in Mid-
Sourth Grzzhies (thar intra-league competition be-
tween cerain teams for ucket-purchasers, con-
cessions, etc. conceivably may exist). Plainiiffs
assert that if their antitrust claim survives Base-
ball's motion 1o dismiss, they will elicit evidence
during discovery that defendant Florida Marlins,
Inc, (the "Marins)—owner of a National
League expansion team located in Miami, Flori-
da—colluded unlawfully with unnamed others 10
keep the Giants out of Florida in an effort 1o
preserve the Marlins' alleged monopoly in that
sate over Major League Baseball television
rights, fans, and concessions. To buttress this
assertion, which does not appear in their com-
plaint, plaintiffs have submined several copies of
Dtwspaper articles that speculate or charge that
the owner of the Marlins, Wayne Huizenga, en-
Eaged in such collusion. Although | am persuad-
ed conceptually by plaintiffs’ theory, | cannot

my holding upon it because their complaini

not even allude to such a scheme, nor do
Plaintiffs define as a relevant product market the
Market for baseball fans, television rights and
toncessions in the State of Florida. | note in
this regard that plaintiffs have not filed for leave
‘o amend their complaint 1o pursue such a theo-
Iy,

74 L.Ed.2d 723 (1983) (“AGC"), the Supreme
Court outlined a multi-factor inquiry to ana-
lyze nexus questions for purposes of standing
under § 4 of the Clayton Act. As character-
ized recently by the Third Cireuit, the AGC
standing factors are as follows:

(1} the causal conneclion between the anti-
Lrust violation and the harm to the plaintiff
and the intent by the defendant to cause
that harm, with neither factor alone con-
ferring standing, (2) whether the plain-
Liff's alleged injury is of the type for which
the antitrust laws were intended to provide
redress; (3) the directness of the injury,
which addresses the concerns that liberal
application of standing principles might
produce speculative claims; (4) the exis-
tence of more direct victims of the alleged
antitrust violations; and (5) the potential
for duplicative recovery or complex appor-
tionment of damages.

16, Similarly distinguishable are Seatrle Torems
Hockey Club, Inc. v. National Hockey League, 783
F.2d 1347 (8th Cir.), cerr. denied, 479 U.S. 932,
107 5.Ce. 405, 93 LEd.2d 357 {1988), and Levan
v. Naronal Baskerball Ass’n, 385 F.Supp. 149
(5.D.N.Y.1974). Unlike the instant case but simi-
lar 1o Mid-South Grizzlies, Searle Toterms was an
antitrust action arising from an unsuccessful at-
tempt by the plainff in that case to join the
National Hockey League ("WHL™} through the
crearion of a franchise. The Ninth Circuit af-
firmed the district court’s dismissal of the plain-
iffs Sherman Act claim in pant because the
plaintiffs sought 10 join the NHL rather than
compete with it Searnle Totems is thus distin-
guishable because compettion in the markets for
ownership of existing franchises or participation
in the NHL was not at issue.

Closer to the facts in this case, Lavin involved
an antitrust action filed by plaintiffs who sought
to purchase an existing professional sports fran-
chise—the Boston Celtics basketball team. The
district court granted summary judgment in fa-
vor of the defendants in that case because, 1nrer
afia, the plaintffs warnted 1 join the National
Basketball Asscciation rather than compete with
it The district court’s opinion, however, gives
no indication that ¢ither the plaintilfs asserted or
that the coun considered a claim that competi-
tion had been restrained in the markets for pro-
fessional basketball teams or for participation in
professional basketball, (I also note in passing
that the Third Circuit in Mid-Sourh Grizzlies
called into queston the suggestion in Lavwin that
there could never be compelition among league
members. Ses Mid-Sourh Grzzlies, 720 F.2d ot
787 n. 9)
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F.ower Lake Evie, at 1165-66. These [actors
must be considered and balanced in light of
the unique circumstances of each case. See
Merican, Ine v. Caterpillar Tructor Co., T13
F2d 958, 965 (3d Cir.1983), cert. dented, 465
.S, 1024, 104 S.Cu 1278, T L.Ed.2d 682
(1984).

Without directly addressing the AGC fac-
tors, Baseball posits two reasons why plain-
tiffs lack Sherman Act standing. Firsl,
Baseball contends that plaintiffs antitrust
claim can be boiled down to Baseball's rejec-
tion of the Partnership's application to ac-
guire and transfer the Giants. Thus, Base-
ball argues, any claim arising oul of an al-
leged restraint on competition belongs only
to the Partnership entity, not plaintiffs indi-
vidually. Second, Baseball asserts that the
only direct harm allegedly guffered by plain-
Liffs independent of their interest in the Part-
nership was the alleged injury to their repu-
tatjon, a harm not actionable under the Sher-
man Act. 1 view the first of Baseball's argu-
ments as focusing upon the first, third and
fourth AGC lactors, and the second of Base-
ball's arguments as focusing upon the second
AGC factor.

a  Directness of injury, cavsation
and other victims

The directness of injury and causation for
antitrust standing purposes depends upon
whether the plaintiff has alleged a direct
eausal connection between the defendant’s
purported antitrust activity and the plaintiff's
alleged harm. See AGC, 459 U.S. at 54042,
103 S.Ct. at 209-11, Lower Luke Ere, at
1166-67. Plaintiffs identify the antitrust ac-
tivity here as Baseball's alleged conspiracy to
intentionally monopolize and restrain compe-
tition in Lhe market for ownership of Major
League Baseball teams, the Giants in partic-
uwlar. Plaintiffs allege thal these unlawful
setivities have resulted in (1) the elimination
of plaintiffs and organizations in which plain-
tiffs owned majority interests from competi-
tion in this market; (2) the exclusion of
plaintiffs and their organizations from engag-

7. Compare Klebanow v. New York Prodiece Ex-
change, 344 F.2d 294 (2d Cir. 1965 {"TWlhen
business is conducted by a pannership, the
[Clayton Act] views the partnership rather than a
partner as the person injured.") wirh Kauffman,
414 F.2d at 733 ("Nowhere do we find au-
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ing in the business of Major League Base-
ball: and (8) loss of plaintiffs’ contractual and
property rights.

Baseball argues that plaintiffs’ alleged in-
jury is, at best, indirect because only the
Partnership, not plaintiffs, could have been
affected.  Although this contention may
prove factually correct after the case has
developed, | cannet find sufficient support in
plaintiffs’ complaint to agree. Plaintiffs
plead that they were individually excluded
by Baseball from the relevant product mar.
ket and suffered damages as a result, For
example, plaintiffs Piazza and Tirendi allege
thal Baseball schemed to prevent the trans.
for of the Giants to Florida by unlawfully
excluding them first individually, as the {i-
nancial backbone of the Partnership, from
the market for the Giants {and other Major
League Baseball teams), only later to targel
the financially weakened Partnership and the
remaining Investors, Thus the plaintiffs, nol
just the Partnership, sustained the injuries
for which they seeck redress.

In support of its position thal the Partner-
ship is a more direct vielim, Raseball relics
upon several decisions that stand for the
familiar proposition that

[a] stockholder of a corporation does nol

acquire standing to maintain an [antitrost]

action in his own right, as a shareholder,
when the alleged injury is inflicted upon
the corporation and the only injury to the
shareholder is the indirect harm which
consists in the diminution in value of his

corporate shares resulting from the im-

pairment of corporate assets.

Kauffman v. Dreyfus Fund, ine., 434 F2d
727, 732 (3d Cir.1970}, cert. denied, 401 US
o714, 91 S.Ct 1190, 28 L.Ed.2d 323 (1971
See also, &g, Rond v Anaconda~-Ericssos
Ime.. 704 .20 843, 849 (2d Cir), cort. dewind
479 U.8. 987, 107 S.Ct. 579, 93 1,.Ed.2d 68
(1988}, But such decisions, even if they &
ply with equal force Lo partners and parieer
ship entities,"" are inapposite. It is true thd

thority for the proposition that [a .-.hauhd'ﬁ':

vested in a share of his corporation s ﬂ#'
sue]. To accept this would be 10 con
orthodox corporate structure o @ ge .
nership or joint yenture with each I:'~'i'f"""i"".l
principal and agent for the others.”)



PIAZZA v. MAJOR LEAGUE BASEBALL

433

Cire 26 831 F.Supp. 420 (ED.Pa. 1993)

plaintiffs cite injury to the Partnership as a
consequence of Baseball's antitrust behavior;
but they also identify unique, particularized
injury to themselves. As I read their com-
plaint, plaintiffs do not seek to redress a
Jiminution in the value of their interest in
the Partnership or any other wrong that
befell the Partnership per se. They seek to
redress Baseball's allegedly unlawful exclu-
sion of Vincenl Piazza, Vincent Tirendi, and
PTB from eompeting in a relevant market. |
therefore find that the first, third, and fourth
AGC factors weigh strongly in plaintiffs’ fa-
VvOr.

b. Goal of antitrust laws

Baseball next contends that the only harm
plaintiffs allege independent of the Partner-
ship 12 harm te thelr reputations. Again, ]
must disagree. As discussed above, plaintiffs
seek to redress damages sostained as a re-
sull of Basebhall's alleged exclusion of them
from a relevanl market. Such injuries are
elearly of the type that Congress sought to
redress through the antitrust laws. The Su-
preme Court has repeatedly stated that a
central purpose of the Sherman Act is to
protect “the economic freedom of partici-
pants in the relevant market." AGC, 459
U.S, at 538, 108 S.Ct at S0B. Thus, the
second AGC factor favors plaintiffs,

e. Duplicative Recovery and
Complex Apportionment

Although the parties do not address the
fith AGC factor—the potential for duplica-
tive recovery or complex apportionment of
damages—I conclude that this factor, too,
weighs in favor of plaintiffs. Were plaintiffs
siing on behalf of the Partnership, I can
conceive of a situation where multiple recov-
eries would be possible to the extent that the
other Investors are not parties to this litiga-
ion. As noted above, however, that is not
the case. Plaintiffs seek to redress their own
particular injuries; thus there appears no
risk of duplicative recoveries or complex ap-
portionment of damages. Finding that each
of the AGC factors weighs in favor of plain-
liffs, | therefore reject Baseball’s contention
that plaintiffs lack standing to press a Sher-
man Act elaim.

3. Ezemption from Antitrust Liability

[10] 1 now turn to the heart of Baseball's
motion Lo dismiss plaintiffs’ Sherman Act
claim—that in Federal Baseball Club of Hal-
timore, fne v. National League of Profes-
sional Baseball Clubs, I'nc, 259 1).S. 200, 42
S.CL 465, 66 L.Ed. 898 (1922): Toolson v
New York Yankees, 346 1).8. 356, 74 S.Ct. 78,
98 L.Ed. 64 (1953); and Flood v Kuhn 407
.S 258, 92 S.Ct. 2099, 32 L.Ed2d 728
{1972), the United States Supreme Court ex-
empted Baseball from liability under the fed-
eral antitrust laws. Plaintiffs do not deny
that Lhese cases recognise some form of ex-
emption from antitrust liability related to the
game of baseball, but argue alternatively that
the exemplion either does not apply in this
case, cannot be applied as a matter of law to
the facts of this case, or should no longer be
recognized at all,

a. FEvelution of the eremption

Writing for 2 unanimous Supreme Courl
gver sevenly years ago, Justice Holmes af-
firmed a judgment of the Court of Appeals of
the District of Columbia and held that the
business of giving exhibitions of baseball
games for profit does nol constitute trade or
commerce within the meaning of the Sher-
man Act, and thus the Act does not apply Lo
that business. See Federal Baseball 259
.S, at 20809, 42 S.CL at 465-66, and the
underlying decision of the Court of Appeals,
Notional League of Professional Baseball
Clubs v. Federal Baseball Club of Baltimore,
Ine., 269 F. 681 (C.C.D.C.1920) ("D.C. Opin-
ion"). The plaintiff in that case, Federal
Baseball of Baltimore, Inc. (“Federal Base-
ball'), owned a franchise in the Federal
League of Professional Baseball Clubs until
dissolution of that league in 1915 pursuant, to
an agreement with the National League and
American League of Professional Baseball
Clubs. D.C. Opinion, 269 F. at 682 With
the demise of the Federal League, Federal
Baseball was left without an organization
within which to compete, and subsequently
brought suit against the National and Ameri-
can Leagues, among others, for violation of
the Sherman Act. Jd A jury found in favor
of Federal Baseball, awarding it $240,000 in
treble damages, costs, and attorneys fees.
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The gravamen of Federal Baschall's case
was the alleged anticompetilive impact of
whatl 15 known as the "reserve clause” in the
yearly conlracts of players in Lhe National
and American Leagues. fd at 687-88. The
reserve clause bound a player to either enter
a new contract with the same team in the
succeeding year of the player’s contract or be
considered ineligible by the National and
American Leapues to serve any basehall
clab. fd. at 657. Because of this restrictive
provision, the Federal League and its constit-
uent clubs were unable to obtain players wha
had contracts with the National and Ameri-
can Leagues, the effect of which, as found by
the jury, was to damage Federal Baseball.
Id at 682, G8T.

The Court of Appeals reversed the jury's
verdict and remanded, making four signifi-
cant findings, First, and quite simply, the
eourt found that the business in which the
defendants were engaged was the business of
giving exhibitions of the game of baseball,
fd at 634.

Second, the court found that “[a] game of
baseball is not susceptible of being trans-
ferred, ... [and] [t]he transportation in in-
terstate commerce of the players and the
paraphernalia used ... was but an incident
to the main purpose of the [defendants],
namely, the production of the game.” [d at
684-85. Thus, the court reasoned, a baseball
exhibition could not be considered interstate
commerce, and the business of giving such an
exhibition could not be subject to the Sher-
man Act. Jd

The third finding of the Court of Appeals
was that, despite the fact thal the giving of
an exhibition was not interstate commerce,
Lhere were interstate components of Federal
Baseball's business, the direct interference
with which was redressable under the Sher-
man Act. [d at 686. These interstate fea-
tures included such things as the movement
of players and their paraphernalia from place
to place across slate lines. [d The court
found that if unlawful anticompetitive activity
directly interfered with the business of mov-
ing the players or their equipment, as op-
18. See Toolson v. New York Yankess, Ine.. 101

F.Supp. 93 (5.D.Cal.1951), aff'd withous opimon,
200 F.2d 198 (%th Cir.1952); Kowalski v. Chan-
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posed Lo the exhibition of Lhe game itsell, the
Sherman Act would apply. [fd

Finally, the Court of Appeals found that
the reserve clause only indirectly, if at all,
alfected the interstate aspects of Federal
Baseball's business (the business of moving
players and Lheir equipment), which was not
sufficient Lo give rise to a Sherman act viola-
tion. fd at GE7T-858.

These four findings can be condensed into
lwo reasons why the Court of Appeals found
that the reserve clause did not offend the
Sherman Aet.  First, the anticompetitive im-
pact of Lthe reserve clause on the business of
giving a baseball exhibition was not redressa.
ble as a matter of law under the Sherman
Act, such business found not to be interstate
commerce., Second, the reserve clause had,
at best, only an incidental impact on the
portion of Federal Baseball's business that
was considered interstate commerce,

The Supreme Court affirmed. The Court
agreed that the defendants' exhibitions of
baseball games “are purely state alfairs"
lacking the character of interstate commerce,
Federal Basebail, 259 U.S. at 208, 42 S.CL. at
466. From this, the Court reasoned, “[ilf we
are right the plaintiffs business is to be
deseribed the same way and the restrictions
by contract that prevented the plaintiff from
getting players to break their bargams [the
reserve eclause] and the other conduet
charged against the defendants [buying up
Federal League clubs] were not an interfer
ence with commerce among the States." Jd
al 209, 42 S.Ct. al 456.

The Supreme Court next addressed the
exemption in Toolson v New York Yankes
Inc., 346 11.8. 356, 74 S.Ct. 78, 98 L.Ed. &4
(1958), a per curiam opinion affirming
sions of the Sixth and Ninth Circuits.'® Th®
plaintiffs in the underlying cases were pre
fessional baseball players who brought el
under the federal antitrust laws all
harm by virtue, again, of Lhe reserve
Id at 362, 74 S.Ct. at 81 (Burton, J. d
ing). Seeking to avoid Federal Bﬂ-ﬁ'f
plaintiffs stressed, among other thing =

dler, 202 F.2d 413 (sth c.r.i_gsr:-;]fw“_:h
Chandler, 202 F.2d 428 (6th Gir. 1953k . o
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obsolescence of that decision in light of the
increased revenue generated by baseball due
to interstate radio and television broadcasts.
See Toolsom v New York Yankees 101
FSupp. 83. Unpersuaded by this position,
the district courts dismissed the claims and
the Courts of Appeals affirmed. The plain-
tiffs then petitioned the Supreme Court to
overturn Federal Boseball In a terse opin-
jon, the Court refused, upholding Federal
Baseball “so far as that decision determines
that Congress had no intention of including
the business of baseball within the scope of
the federal antitrust laws." Toolson 346
U.S. at 357, 74 S.Ct. at 79 (per curiam).

Following Toolson, several attempts were
made to extend its reasoning and that of
Federal Baseball beyond the context of base-
ball. See eg., Umited States v. Shubert, 348
1.8 222, 75 8.Cu 277, 99 L.Ed. 279 (1955)
(theater); United States v [ndernational
Bozing Club, 348 U.S. 236, 75 S.Ct. 259, 99
L-Ed. 290 (1955) (boxing); Radovich ». Na-
honal Football League, 352 U.S. 445, 77
5.0t 390, 1 LLEd.2d 456 (1957) (foothall), In
each of these cases, however, the Court de-
¢lined the invitation. Moreover, to head off
any further attempted extensions of those
decisions, the Court stated in Radovich with
erystal clarity that "we now specifically limit
the rule ... established [in Federa! Busebali
and Toolson ] to the facts there involved, ie,
the business of organized professional base-
ball" Radovich, 352 U.S. at 451, 77 S.Ct. at.
394,

The next and most recent time the Su-
preme Court directly considered the exemp-
lion was in Flood v. Kuhn, 407 US. 258, 92
SCt 2099, 32 L.Ed2d 728 (1972) Like
Toolsom, the plaintiff in Flood was a profes-
Sional baseball player dissatisfied with the
T®serve clause in his contract and the “re-
erve system” generally.” Afler an exten-
Sive analysis of the history of the exemption,
Justice Blackmun, who delivered the opinion
of the Court, produced a list of statements
that ean be made regarding Lhe exemption
nd its circumstances:

% The “reserve system” includes the reserve
Clause apd Major League Baseball rules designed
@ complement the clause in confining the player

1. Professional baseball is a business and
it is engaged in interstate commerce.

2 With its reserve system enjoying ex-
emption from the federal antitrust laws,
baseball is, in a very distinct sense, an
exception and an anomaly. Federal Base-
ball and Toolson have become an aberra-
tion confined to baseball.

3. Ewven though others might regard this
ag “unrealistic, inconsistent, or illogical”
the aberration is an established one ..,
heretofore deemed fully entitled to the
benefit of stare decisis, and one that has
survived the Court's expanding concept of
interstate commerce. . . .

4. Other professional sports operating in-
terstate—football, boxing, baskethall, and,
presumably, hockey and golf—are not so
exempl.

5. The Court has emphasized that since
1922 baseball, with full and continuing eon-
gressional awareness, has been allowed to
develop and to expand unhindered by fed-
eral legislative action. ... The Court ac-
ecordingly has concluded that Congress as
yet has had no intention to subject base-
ball’s reserve system to the reach of the
antitrust statutes. . . .

Il at 282-84, 92 S.Ct. at 2111-13 (footnotes
and citations omitted).

b. Discussion
(i) Scope of the ezemption
In each of the three cases in which the
Supreme Court directly addressed the ex-
emption, the factual context involved the re-
serve clause. Plainliffs argue that the ex-
emption is confined to that circumstance,

which is nol presented here. Baseball, on
Lthe other hand, argues that the exemption

applies Lo the “business of baseball” general-

ly, not to one particular facet of the game.

Between 1922 and 1972, Baseball's expan-
sive view may have been correct. Although
Federal Baseball involved the reserve clause,
that decision was based upon the proposition
that the business of exhibiting baseball
games, as opposed to the business of moving

w the club that has him under contract and
otherwise providing contract uniformity. See
Flood 407 U5, at259n. 1, 92 SCe at 2100, |,
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players and their equipment, was not inter-
state commerce and thus not subject to the
Sherman Act. Toolson, also a reserve clause
case, spoke in terms of the “business of
baseball” enjoying the exemption. Toolson,
346 U.S. at 367, T4 S.Ct. at 78-79. Likewise,
Radovich, a 1957 decision concerning [oot-
ball, recognized the exemption as extending
to the “business of organized professional
haseball” Radowick 352 LS. at 450-53, 77
S.Ct. at 393-95,

In 1972, however, the Court in Flood v
Kuhn stripped from Federal Basebail and
Toolson any precedential value those cases
may have had beyond the particular facts
there involved, i.e, the reserve clause. The
Flood Court employed a two-prong approach
in doing so. First, the Court examined Lhe
analytical underpinnings of Federal®' Base-
ball—that the business of exhibiting baseball
games is not interstate commerce. In the
clearest possible terms, the Court rejected
this reasoning, removing any doubt that
“[plrofessional baseball is a business ... en-
gaged in interstate commerce,” Fiood, 407
1.8, at 282, 92 S5.Ct. al 2112

Having entirely undercut the precedential
value of the reasoning of Federal Baseball
the Court next set out to justify the contin
ned precedential value of the result of that
decision. To do this, the Court first looked
hack to Toofson and uncovered the following
four reasons why the Court Lhere had [ol-
lowed Federal Basebull

(a) Congressional awareness [or three dec-

ades of the Court’s ruling in Federal Base-

ball, coupled with congressional inaction.

{b) The fact that boseball was left alone to

develop for that period wpon the under-

standivig that the reserve sysfem was ot

subject to existing antitrust fmws. (¢} A

reluctance te overrule Federal Baseboll

with consequent retroactive effect. (d) A

professed desire thal any needed remedy

be provided by legislation rather Lhan

court decree.
fd at 273-74, 92 S.CL al 2108 (emphasiz
added). The emphasized text indicales Lhat
the Flood Court viewed Lhe disposition in
Federal Baseball and Toolson ax bemng hml-
ed to Lhe reserve system, Tur baschall devel-
aped hetween 1922 and 1953 with Lhe under-
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standing that its reserve system, not the
game generally, was exempl from the anti-
trust laws. This reading of Flood is but-
tressed by (1) the reaffirmation in Flood of a
prior statement of the Court that " ‘Toolson
was a narrow application of the doctrine of
stare decisis'” td at 276, 92 S.CL at 2109
{quoting Shubert, 348 U.S. at 228-30, 76 5.CL
at 281-82); and (2) the Flood Court's own
characterization, in the first sentence of its
opinion, of the Federal Baseball Toolsom,
and Flood decizions: “For the third time in
50 years the Courl is asked specifically to
rule that professional baseball's reserve sys.
tem is within the reach of the antitrust laws"
1d at 259, 92 8.Ct. at 2100 {emphasis added)
(footnote amitted).

Viewing the dispositions in Federal Base-
ball and Toolson as limited lo the reserve
clause, the Flood Courl then turned to the
reasons why, even though analytically vilial-
ed, the precise results in Federal Baseball
and Toolsen were Lo be accorded the conlinu-
ing benefit of stare decisis, Like Toolson,
the Flood Court laid its emphasis on conlin-
ued positive congressional inaction and con-
cerns over retroactivity. [d al 283-84, %2
SOt at 2112-13.  In particular,” Lthe Flood
Court “concluded that Congress as yel has
had no intention to subject baseball's reseny
systen ta the reach of the antitrust statules.”
[d at 283, 92 S.CL. at 2112 (emphasis added).
Finally, the Court acknowledged that “[wlith
its reserve system enjoying exemption [rom
the federal antitrust laws, baschall is, in 3
vory dislinct sense, an cxceplion and an
anomaly. Mederal Haseball and Tuoeraom
have become an aberration confined o hase
ball.” 7d ul 282, 92 S.CL at 2112 (emphasts
added).  Thus in 1972, Lhe Supreme {Joart
made clear Lhat Lhe Federal fuseboll exemi®
Lion is limited Lo Lhe reserve clause

ltelying primarily upon Charles (2 Minley
& o, v, Kukn, 569 F.2d 6527 (7th (ip 19TRL
cert, denind, 439 14 K6, 99 S04 214, B
L, Felzd 190 (197%), defendant Ha.k:uhﬂ!l “Fr'“
a different reading of Mood  The |:-I:1|}H-I
Lhat case, Charles O, Finley & Co. (" Fink:
owned  the Oakland  Athletics '["“f_‘ll‘ I
basehall clb,  Findey, 69 12 at B
June of 1976, Cakland nugul‘.iﬂh‘d '-'““::;:
agreements Lo sell Cukland's gantrack
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distinguishes the American system of pre-
cedent, sometimes called “rule stare deci-
gis,” from the English system, which his-
torically has been limited to following the
results or disposition based on the facts of
a case and thus referred to as "result stare
decisis.”

Like lower courts, the Supreme Court
applies principles of stare decisis and ree-
ognizes an obligation to respect both the
standard announced and the result reached
in its prior cases. Unlike lower courts, the
Supreme Court is free to change the stan-
dard or result from one of its earlier cases
when it finds it to be “unsound in principle
[or] unworkable in practice.”

Planned Pgrenthood of Southeastern Pa. v
Casey, M7 F.2d 682, 691-92 (3d Cir.1931)
{citations omitted), aff'd in part and rev'd in
part on other grounds, — U.8. — 112
S.Ct. 2791, 120 L.Ed.2d 674 (1992),
Applying these principles of stare decisis
here, it becomes clear that, before Flood,
lower courts were bound by both the rule of
Federal Baseball and Toolson (that the busi-
ness of baseball is not interstate commerce
and thus not within the Shermin Act) ! and
the result of those decisions (that baseball's
reserve system is exempt from the antitrust
laws). The Court's decision in Flood howev-
er, effectively created the tircumstance re-
ferred to by the Third Circuit as “result
stare decisis," from the English system. In
Flood, the Supreme Court exercised its dis-
eretion to invalidate the ruls of Federal
Baseball and Toolson. Thus no rule from
those cases binds the lower courts as a mat-
ter of stare decigis. The only aspect of
Federal Baseball and Toolson Lhal remains
to be followed i= the result or disposition
based upon the facts there involved, which
the Court in Flood determined to be the

21. Radevick later made clear that this rule ap-
plied only to the business of arganized baseball,
prohibiting its application o other professional
sports. See Radovich, 352 U.S. al 450, 77 5.C.
at 393.

22. Baseball cites the following decisions, among
others, in support of its view: Professional Base
ball Schools & Clubs, [nc. v. Kuhn, 693 F.24
1085 (11th Cir.1982); Tnple-A Baseball Club As-
sociates v. Northeastern Baseball Inc., 832 F.2d
214 (15t Cir. 1987), cerr. derned, 485 1.5, 915, 108
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exemption of the reserve system from Lhe
antitrust laws,

[11,12] Neither Finley nor any other
case cited by Baseball in support of ils view
of the exemption has undertaken such an
analysis of the Supreme Court's baseball tyil.
ogy.® And as none of these decisions is
binding upon this Court, 1 will not follow
them® It is well settled that exemptions
from the antitrust laws are to be narrowly
construed. See Group Life & Health Ins
Co. v Royal Drug Co., 440 U.S. 205, 231, 99
S.Ct. 1067, 1088, 59 L.Ed.2d 261 (1979). Ap-
plication of this principle is particularly ap-
propriate, if not absolutely critical, in this
case becanse the exemption at issue has been
characterized by its own creator as ap
“anomaly” and an “aberration.” Flood 407
LS. at 282, 92 S.Ct. at 2111-12; see also id
at 286, 92 S.CL at 2114 (Federal Basehall is 3
“derelict in the stream of the law." (Doug-
las, J. dissenting})). For these reasons, |
conclude that the antitrust exemption created
by Federal Baseball is limited to baseball's
reserve system, and because the parties
agree that the reserve system is nol al issue
in this case, | reject Baseball's argument that
it is exempt from antitrust liability in this
case.

(i) Nature of the ezemption

[13] Although it would be appropriate 1o
end here my discussion of the Federal Base-
bail exemption, for the purpose of providing
a complete record of decision in the event of
certification for immediate appeal under 22
US.C.A. § 1292(b) (West Supp.1993), [ wil
press on to consider the implications of ap-
plying “rule stare decisis” to Federal Bast
bail and plaintiffs’ complaint.

S.Cr. 1111, 99 LEd.2d 272 (1988); Poriland
Baseball Chub, Ine. v. Kuhn, 491 F.2d 110]
Cir-1974);, Salemo v. American League of
sional Baseball Clubs, 429 F.2d 1003 (2d OF
1970}, cert. deried. 400 U.S, 1001, 91 5.CL

27 LEd.2d 452 (1971).

23. I note that the Third Circuit has muht;*';
lyzed Flood nor consirued the contours how
Federal Basebali exemption. [ am bound:

el
ever, o follow the approach to 3fare deciis
forth by the Third Circuit in Planned parenihosd
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Assuming, as Baseball would have it, that
Finley is correcl and the exemption extends
beyond the reserve system, 1 must determine
exactly how far the exemption reaches. |
ind that stating, as did the Finfey court,
that the exemplion covers the “business of
haseball” does litlle o delineate the contours
of the exemption,

As mentioned above, to slate a claim under
the Sherman Act, plaintiffs must allege inju-
ry to competition in a relevant product mar-
ket. See Mid-South Grizzhes, 720 .2d at
me  Although the Supreme Court has not
couched its explanation of the exemption in
these terms; | believe that the only arguably
surviving rule to be gleaned from the Courl's
haseball trilogy is that if the relevant product
market involved is the market defined as Lhe
upnsiness of baseball” injury to compelition
in that market may nol be redressed under
the Sherman Act™ Cf Henderson Broad-
casting Corp. v Houston Sports Ass'm, 54l
F Supp. 263 (8.D.Tx.1982) (exemption does
not apply to market for broadeast of baseball
games). Federal Baseball itself made this
clear. The focus in thal case was upon com-
petition in two different businesses or mar-
kets. The first was defined as the business
of “giving exhibitions of hase ball [siel”
Faderal Baseball, 259 U.S, at 208, 42 S.Ct. at
466. The second was defined as the business
of “moving players and their paraphernilia
from place to place” D.C. Opinon, 269 F,
al B86. The Sherman Act was held not W
apply to restraints in the first market be-
cause that market did not implicate inter-
state commerce. Fedeval Baseball 259 U.S.
at 208-09, 42 S.Ct. at 465-66. Restraints in
the second market, however, were redressa-
ble under the Sherman Act because thal
market did implicate intersiate commerce.
DC. Opinion, 268 F. at 68T-88. Thus, as-
suming the validity of Finley, the Federol
Baseball exemption is one related to a partic-
ular market—the market comprised of the
exhibition of baseball games—not a particu-

24. 1In light of Flood, 1 do not believe, nor do |
undersiand Baseball to argue, that Federal Base-
boil's inlerstale COMMErce reasoning remains
vital,

8. One might also view the relevant market more
narrowly as the market for the purchase and
transfer of the Giants only, where there was but

lar Lype of restraint {such as Lhe reserve
clause) ar a particular entily (such as Magor
LE'.II-E,'IJE Baseball).

It follows from having expressed Lhe ex-
emption as relating Lo a particular markel
that the next question is whether the plain-
{iffs in this case seek relief for restraints in
that market or some other market. If Base-
hall's allegedly unlawful conduct merely re-
strained competition in the marketl comprised
of baseball exhibitions, Baseball is immune
from liability under the Act If some other
markel was involved, however, even the ex-
pansive version of the Federal Baseball ex-
emption would not apply.

& "market” may be defined as "any group-
ing of sales whose sellers, if unified by 3
hypothetical cartel or merger, could raise
prices significantly above the compelitive lev-
el” Philip E. Areeda & Herberl Hoven-
kamp, Antitrust Law $518.1b (Supp.1591)
{foctnote omitted). As stated above, plain-
Liffs allege that the relevant product market
in Lhis case is Lhe market for ownership of
existing major league professional baseball
tparns. Reduced to its essentials, ane can
infer al this stage of the proceedings that
this market has the following components:
(1) the product being sold is an ownership
interest in professional baseball leams; {2)
the sellers are team owners; and (3) Lhe
buyers are those who would like to become
team owners. Viewing the complaint in the
light most favorable to plaintiffs, it would not
be unreasonable also to infer that if the Leam
awners combined, they could increase the
price of teams considerably and control the
conditions of sale™

The market to which the expansive version
of the Federal Baseball exemption applies,
on the other hand, has the following compo-
nents: (1) the product is the exhibition of
baseball games; (2) the sellers, as with Lhe
market defined by plaintiffs, are leam own-
ers: and (3) the buyers are fans and, per-

one seller, Robert Lurie, constituling a monopo-
ly, with the buyer group including only those
< terested in the Giants, as opposed to other
professional baseball teams. On a motion 10
dismice, | must view the relevant market in the
manner most favorable to plainuilfs.
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haps, the broadcast industry. Thus the two
markets have different products—baseball
teams versus baseball games—and different
CONSUMers.

Although not expressed in market terms,
the Court of Appesls in Federal Baseball
attributed great weight to such differences.
The court distinguished for Sherman Act
purposes between the business thal encom-
passed the exhibition of baseball games (the
“game exhibition market") and Lthe business
that involved the movement of players and
their paraphernalia {the “player transporta-
tion market”). D.C Opinion, 269 F. al 686,
The focus of the exemption was on Lhe exhi-
bition of games only, which Justice Holmes
characterized in affirming the Court of Ap-
peals as “purely state affars.” Federal
Baseball 259 1.S. at 208, 42 S.Ct. at 466,
Other aspects of a baseball team's business—
interstate aspects distinguishable from but
nonetheless related to the games such as the
movemenl of players and equipment—were
not part of the exemption. Thus the anti-
comnpetitive nature of the reserve clanse in
the game exhibition market was found not Lo
violate the Sherman Act, but could have giv-
en rise to a claim under the Act had it
directly affected other markets. A similar
distinction may be made here. The plaintiffs
in this case target not anticompetitive activi-
Ly in the market for the exhibition of baseball
games; but anticompetitive activity in mar-
ket for the sale of ownership interests in
baseball teams—a market seemingly as dis-
tinguishable from the game exhibition mar-
ket as the player transportation market

Recent courts construing the expansive
version of the exemption, although not focus-
ing upon the distinction made by the Court of
Appeals in Federal Baseball have defined
the exempted market (characterized as the
“business of baseball™} as that which is cen-
tral to the “‘unique characteristics and
needs’” of baseball PFostema v. National
League of Professional Baseball Clubs, 799

26, Postema held thai the Federal Baseball exemp-
ton does not apply to baseball's employmemt
relanonships with non-players such as umpires
because such relationships “are not a unique
characteristic or need of the game.” [d at 1489,
Bup see Salerno v, American League of Profession-
al Baseball Clubs, 429 F.2d 1003 (2d Cir.1970)
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F.Supp. 1475, 1488 (S.D.N.Y.199Z) (quoting
Flood, 407 US. at 282, 92 S.Ct. at 211,
rev'd on other grounds, 998 F.2d 80 (y
Cir.1993); % Henderson, 541 F.Supp. at 258
69, 271 (Federal Baseball exemption not ap-
plicable to market for broadcast of basehy))
games), There seems to be agreemen
among these courts and others thal, defined
in this way, the exempted market includes (1)
the reserve system and {2) matters of
structure. See, eg, Professional Boaszebal]
Schools and Clubs, Inc. v. Kuhn, 693 F24
1085 (11th Cir.1982); Postema, 799 F.Supp
at 1489; Hendersom, 541 F.Supp. at 269
State v. Milwaukee Braves, Ine, 31 Wizy
699, 144 N.W.2d 1, 15 (1966), cert. denied
386 U.S. 990, 87 S.Ct. 598, 17 L.Ed2d &
(1966),

I do not view these decisions as conflicting
with the analysis of the Court of Appeals in
Federal Baseball. Applying their logic, Lhe
Court of Appeals ean be understood as e
sentially viewing the movement of playen
and their equipment from game Lo game ass
market activity not central to the unique
characteristics and needs of exhibiting base
ball games. Thus, when these decisions ant
congidered together, the following list of s
tivities or markets that are not within e
exempted market can be generated: (1) M
movement of players and their equipmest
from game to game; (2} the hroadcast of
baseball games; and, perhaps, (3)
ment relations between organized professs®
al baseball and non-players.

No court, however, has analyzed or sppted
the expansive view of the Federal Basslel
exemption to the market for ownership o
ests in existing baseball teams. Thus ] oy
determine whether this market is contral ¥
the unique characteristics and nﬂﬂ“{,{
ball exhibitions. 1 conclude that suck A8
termination is not possible without 2
record, and that, viewing plaintiffs’
in their favor, plaintiffs may be able ¥

wilh
(holding that employment relauons ¥
are within the exemption), cert. dﬁ‘““;':
1001, 91 S.Ct. 462, 27 LEd3d *
Postema chose not to follow Saleme =
was decided before "'Flood's ap
ment of a limited view of the exemPE
ma, 799 F.Supp. at 1475




te that team ownership is nol central
p baseball’s unique characteristics.
. Plintiffs plead that they were altempting
g sequire an interest in a business owned by
Lurie engaged in Lhe exhibition of
pasehall games—the San Francisco Giants.
As stated above, the products being sold in
wis market (teams) are different from those
wing sold in the exempted market (games).
ind sequiring an ownership interest in a
jeam may very well be no more unique to the
ghibition of baseball games than is moving
rs and their equipment from game to
pme. Although players and their equip-
ment are, beyond doubt, uniquely necessary
¥ 10 2 baseball game, the Court of Appeals in
Pedsral Baseball found, on a trial record,
that their movement—which essentially in-
wives the transportation of men and equip-
ment—was not. Likewise, although™ teams,
8 business entities engaged in exhibiting
baseball games, are undoubtedly a unique
pecessity to Lhe game, the transfer of owner-
ship interests in such entities may not be so
mique. Moreover, anticompetitive conduct
kward Lhose who seek Lo purchase existing
kams has never been considered by any
court to be an essential part of the exhibition
of basebzll games.

' On the other hand, it is conceivable that,
sthough the precise products in plaintiffs’
market and the exempted market are differ-
ent, these markets nonetheless overlap to
wch an extent that they should be treated
Mentically for purposes of the expansive view
of Federal Boseball In other words, the
Sequisition of a business that is engaged in
baseball exhibitions may be central in some
Wiy not apparent on the face of the com-
plint to the unique characteristics of base-
ball exhibitions. Without a factual record, I
“ould be engaged in mere speculation in
iding now whether it is or is not.

) -'mmrdingly. I conclude that if “rule stare
decizis” and the Finley expansive view were
"Pplied, this case would not be ripe for deter-
Mination of whether the Federal Baseball
®émption applies. Thus, even under this
alysis, Baseball's motion would be denied.
additional observation bears mentioning.
have considered plaintiffs’ complaint in the
ht most favorable to plaintiffs and have
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accepted their definition of the relevant mar-
ket as the market for Leam owmership. Bul
the gravamen of plaintiffs’ case may be Base-
ball's interference with plaintiffs’ efforts to
acquire and relocate the Giants te Florida.
As stated earlier, matters of league structure
have been viewed by other courts as being
unique to baseball. The physical relocation
of a team and Baseball's decisions regarding
such a relocation could implicate matters of
league structure, and thus be covered by the
exemption. [f, therefore, the expansive view
of Federal Basebalf were applied and a factu-
al record were developed showing that this
case concerns only restraints on the market
for ownership and relocation of the Giants as
inseparable activities, “rule stare decisis”
could require application of the exemption.

II. CONCLUSION

Baseball's motion to dismiss is granted in
part and denied in part. Plaintiffs’ direct
claims under the U.8. Constitution are dis-
missed. [n all other respects the motion is
denied. Because [ have not dismissed all of
plaintiffs’ claims over which this Court has
original jurisdiction, I will continue to exer-
cise supplemental jurisdiction over plaintiffs’
state law claims. See 28 UUS.C.A. § 1367
(West Supp.1993),

An appropriate order follows.

ORDER

AND NOW, this 4th day of August, 1993,
upon cansideration of Defendants’ Motion to
Dismiss the Complaint (Docket Entry No. 3)
and all papers filed in support thereof and in
response Lhereto, and after oral argument,
IT IS HEREBY ORDERED that zaid mo-
tion is GRANTED IN PART AND DE-
NIED IN PART for the reasons stated in
the accompanying Opinion, as follows:

1. Plaintiffs’ direct claims under the 11.5.
Constitution (Count I) are DISMISSED.

2 In all other respects, defendants’ mo-
tion is DENIED.



