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Action was instituted on claim of pro-
fessional baseball club and counterclaim of
at this citation {569 F2d 527) has been with-

drawn from the volume at the request of the
court because rehearing is pending.
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commissioner of baseball with respect to
issues whether commissioner was tontracty-
ally aathorized 1o disapprove player ASSIEN-
 ments and whether waiver of recourse
clausa iy major league agreement hetween
professional basehall clubs was vaiid and
enforceable. The United States Distriet
Court for the Northern District of Illinois,
Eastern Division, Frank J. McGarr, J., en-
tered judgments for defendants, angd plain-
tiff appealed. The Court of Appeals,
Sprecher, Cireuit Judge, held that- (1} au-
thority of ecommissioner under agreement
Wwas not limited in jtg exercise Lo situations
invelving major league rules or moral turpi-
tude; (2) commissioner was vested with ay.
thority o determine whether any act,
transaction or practice was not in best in-
terests of baseball and upon such determi.
nation, to take whatever preventive or re-
medial  action  he deemed appropriate,
whether or not act, transaction or Practice
complied with major league rules or in-
volved mora) turpitude; (3) COMmissioney
acted in good faith, after investigatiun. con-
sultation and deliberation, and in a4 manner
which he determined (o be in best interests
of baseball when he disapproved attempted
assignments of threa Players by profession.
al baseball club an ground that assignments
would be potentially harmfu) 1o basebal] iy
view of unsettled circumstances of base-
ball's reserve system, and (4) contractual
clause wherein elubs agreed to waive such
right of recourse to courts as would other-
wise have existed in Lheir favor was valid
and binding on the Parties and the courts,

Affirmed.

Fairchild, Chier J udge, and Tone, Cir
cuit Judge, coneurred and filed opinions,

L. Associations =1y

Provision of major league agreement
that in case of conduet by major league
clubs, officers, employees or players which
15 deemed by Commissioner not to be in best
Interest of baseball, action by commissioner
for each offense may include a reprimand,
deprivation of g club of representiation at
Joint meetings, Suspension or removal of
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nonplayers, temporary or permanent ineli-
gibility of Players, and a fine not Lo exceed
35,000 in case of a league or elyb ang not to
exceed 3500 in case of an individual does
not limit broad authority of commissioner
lo investigate any aet, lransaction gp prac-
lice not in best interests of baseball 1g
determine what preventive, remedial or pu-
nitive action iz appropriate in Premises, and
take that action.

2. Associations =]R

Eroad authority of commissioner of
professional baseball to Investigate any act,
transaction or practice ot in best interests
of baseball, to determine what Preventive,
remedial or punitive action is appropriate in
premizes, and to take that action is not
limited in jts exercise to situations involy-
ing major league rules or moraj turpitude.

3. Associations ==18

History of adoption of major league
agreement between constitvent clubs of
National and Ameriean Leagues ang opera-
tion of baseball for more than 50 vears
under it, including ¢ircumstances preceding
and precipitating adoption of agreement,
Umerous exercises by commissioner of
broad authority under hest interests clause,
amendments to agreement restoring and
broadening authorily of commissioner, and
express  language of agreement  itself,
served to establish that COMMIssioner was
vested with authority lo determine whether
any acl, transaction or practice was “not in
the best intepests of baseball" angd upon
such determination, ta take whatever pre-
ventive or remedial sction he deemed ap-
propriate, whether or not the act, transae.-
Lion or practice complied with the major
league rules op involved moral turpitude.,

4. Associations =18

 Commissioner of professional baseball
acted in good faith, after investigation, con-
sultation and deliberation, and in 4 manner
which he determined 1o be in best interests
of hasebal] in disapproving atlempted as-
signments of three players by professional
baseball club on greund that assipnment
would be potentially harmful 1o Eame of
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baseball in view of unsettled cireumstances
of baseball's reserve system.

5. Associations =18

Question whether commissioner of pro-
fessional baseball was right or wrong in
disapproving attempted assignments of
three players by professional baseball club
on ground that assignments weuld be po-
tentially harmful to game of baseball in
view of unsettled circomslances of base-
hall's reserve system was beyond compe-
tence and Jjunsdiction of federal court to
decide.

6. Associations =18

Anyone becoming a signatory to major
leagrue agreement between constituent
clubs of National and American Leagues
was put on ample notice of aetion ullimate-
ly taken by commissioner in disapproving
attempled assignments of three players by
professional baseball club on ground that
assignments would be potentially harmful
to game of baseball in view of unsettled
circumstances of baseball’s reserve system
was niot only possible but probable.

7. Associations =18

Action of commissioner of professional
baseball in disapproving attempted assign-
ments of three players by professional base-
ball elub on ground that assignments would
be potentially harmful te game of baseball
was neither an abrupt departure nor a
change of policy in view of conlemporane-
ous developments taking place in baseball's
reserve system.

8. Associations =18

Facts on record served to establish pro-
cedural fairness with respect to decision by
commissioner of professional baseball in dis-
approving attempted assignments of three
players by professional baseball club on
ground that assignments would be poten-
tially harmful to game of baseball in view
of unsettled circumstances of baseball’s re-
serve system.

9. Federal Civil Procedure =2011
Witnesses <=269(2)
Notwithstanding claim of owner of
professional baseball ¢lub that distriet court

excluded evidence which tended to show
malice of commissioner of baseball toward
owner, where subject of malice had not
been covered in direct examination of com-
missioner, court in ils discretion could re-
strict cross-examination to scope of direct,
and since subject of motivation had been
covered in owner's testimony and in com-
missioner’s deposition, court could exclude
it as cumulative regardless of its relevaney.

10. Monopolies <= 12(6)

The whole business of professional
baseball, and not any particular facet such
as the reserve system, is exempt (rom Lhe
federal antitrust laws. Sherman Anti-
Trust Act, § 1 et seq, 156 USCA. § 1 et
LT
11. Monopolies <=12(6)

Federal antitrust laws were inapplica-
ble to decision of commissioner of profes-
sional baseball to disapprove attempted as-
signments of three players by professional
baseball club on ground that assignments
would be potentially harmful to game of
baseball in view of unsettled circumstances
of baseball's reserve system. Sherman
Anti-Trust Act, § | et seq., 15 LLS.CA. § 1
et seq.

12. Federal Courts e=408

A federal court in diversily cases must
follow the conflict of laws principles pre-
vailing in the state in which it sits.

13. Contracts <144

Under [linois conflict of laws prine-
ples, the law of the place of performance
governs the construction and obligations of
the contract when the place of making and
the place of performance differ, if the
agreement is to be wholly performed in one
jurisdiction; if more than one place of per-
formance is involved, the place of making
of the contract governs its construction and
obhgations,

14. Associations <=5

Construction of major league agree-
ment between constituent clubs of National
and American Leagues was to be governed
by law of lllincis as place of its making
where il was to be performed in more than
one state,



530

I5. Associations =5, 7

Courts in lllinois will not generally in-
Lervene in questions invelving enforcement
of bylaws and matters of discipline in vol-
untary associations.

16. Associations <=20{1)

Waiver of recourse clause in major
league agreement between constituent
clubs of National and American Leagues
could be upheld under law of Illinois as
coinciding with common-law standard disal-
lowing court interference inasmuch as its
inclusion in agreement was merely a mani-
festation of intent of contracting parties to
insulate from review decisions made by
commissioner of professional baseball con-
cerning subject matter of actions taken in
accordance with his grant of powers.

17. Contracts <=127(2)

Validity of waiver of recourse ¢lause in
major league agreement between constitu-
ent clubs of MNational and American
Leagues could not be seriously questioned
under law of Illinois when considered in its
function of requiring arbitration by com-
missioner. S.H.AIL ch. 10, § 101 et seq.

18. Arbitration <=1.2

Law of Illinois encourages a policy of
arbitration so0 as Lo provide a present reso-
lution of disputes and reduece litigation.
S.H.AIL ch. 10, § 101 et seq.

18. Associations <=20(1)

Waiver of recourse clause of major
league agreement between
clubs of National and American Leagues,
even if divorced from arbitration elause and
from its setling in charter of a private,
voluntary association, was not invalid as
against publie policy as long as it was vol-
untary, knowing and intelligent and was
fairly negotiated by parties oceupying equal
bargaining positions. )

20. Arbitration <=76(1)

Associations <=20(1)

General rule of nonreviewability which
covers action of private associations is sub-
Jeet Lo exceplions where rules, regulations
or judgments of association are in contra-

constituent”
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vention o laws of land or in disregard of
charter or bylaws of association or associa-
tion has failed to follow basic rudiments of
due process of law; similar exceplions exist
for avoiding requirements of arbitration
under United States Arbitralion Act. 9
U.S.C.A. § 10,

Neil Papiano, Donald M. Robbins, John A,
Slezak, Los Angeles, Cal,, for plaintiff-ap-
pellant.

James E. 5. Baker, Lee B. MeTurnan,
Chicago, Ill., Peter K. Bleakley, Irvin B.
Nathan, Paul 3. Reichler, Washington, D.
C., James P. Garner, Cleveland, Ohio, Louis
L. Hoynes, Jr., New York City, Theodore A.
Livingston, Jr., Chicago, 11, Jesse Climen-
ko, New York City, Stephen C. Shamberg,
Chicago, [Il, for defendants-appellees,

Before FAIRCHILD, Chief Judge,
SPRECHER and TONE, Circuit Judges,

SPRECHER, Circuit Judge.

The Lwo important questions raised by
this appeal are whether the Commissioner
of baseball is contractually autherized to
disapprove player assignments which he
finds Lo be "not in the best interests of
baseball” where neither moral turpitude nor
violation of a Major League Rule is in-
volved, and whether the provision in the
Major League Agreement whereby Lhe par-
ties agree to waive recourse to the courts is
valid and enforceable,

The plaintiff, Charles 0. Finley & Co.,
Inc., an llinois corporation, is the owner of
the Oakland Athletics baseball elub, 2 mem-
ber of the American League of Professional
Baschall Clubs (Ozakland). Joe Rudi, Rollie
Fingers and Vida Blue were members of
the active playing roster of the Oakland
baseball club and were contractually bound
lo play for Oakland through the end of the
1976 baseball season. On or about June 15,
1976, Oakland and Blue entered a contract
whereby Blue would play for Oakland
through the 1879 season, bul Rudi and Fin-
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gers had not at that time signed contracts
for the period beyond the 1976 season.

If Rudi and Fingers had not signed con-
tracts to play with Oakland by the conelu-
sion of the 1976 season, they would at that
time have become free agents eligible
therealter to negotiate with any major
league club! subject to certain limitations
on their right to do so that were then being
negotiated by the major league clubs with
the Players Association.?

On June 14 and 15, 1876, Qakland negoti-
ated tentative agreements to sell the club’s
contract rights for the services of Rudi and
Fingers to the Boston Red Sox for $2 mil-
lion and for the services of Blue to the New
York Yankees for $1.5 million. The agree-
ments were negotiated shortly before the
expiration of baseball's trading deadline at
midnight on June 15, alter which time Oak-
land could not have sold the contracts of
these players to other clubs without first
offering the players to all other American
League teams, in inverse order of their

standing, at the stipulated waiver price of
$20,000.

The defendant Bowie K. Kuhn is the
Commissioner of baseball {Commissioner},
having held that position since 1969. On
June 18, 1976, the Commissioner disap-
proved the assignments of the contracts of
Rudi, Fingers and Blue to the Red Sox and
Yankees "as inconsistent with the best in-
terests of baseball, the integrity of the
game and the maintenance of publie confi-
dence in it." The Commissioner expressed
his concern [or (1) the debilitation of the
Oakland elub, (2} the lessening of the com-
petitive balance of professional baseball
through the buying of success by the more
affluent clubs, and (3) "the present unset-
tled eircumstances of baseball’s reserve sys-
tem.”

. On December 23, 1975, an arbitration panel
under the 1973 collective bargaining agreement
between the baseball ¢lub owners and the Play-
ers Assoctation had held that players Andy
Messersmith and Dave MceNally were free
apents able to negotiate with clubs other than
those to which they had previously been con-
tractually bound. On February 11, 197G, the
district court ordered the award of the arbitra-

Thereafter on June 25, 1976, Oakland in-
stituted this suit principally challenging, as
beyend the scope of the Commissioner’s au-
thority and, in any event, as arbilrary and
capricious, the Commissioner’s disapproval
of the Rudi, Fingers and Blue assignments.
The complaint set forth seven causes of
action; (1) that the Commissioner breached
his employment contract with Qakland by
acting arbitrarily, discriminatorily and un-
reasonably; (II}) that the Commissioner,
acting in concert with others, conspired to
eliminate Oakland from baseball in viola-
tion of federal antitrust laws; (I11I) that
Qakland’s constitutional rights of due proe-
ess and equal protection were violated;
(IV) that Oakland’s constitutional rights
were violated by the first disapproval of a
player assignment where no major league
rule was violated; (V) that the defendants
{the Commissioner, the National and Amer-
ican Leagues and the Major League Execu-
tive Council) induced the breach of Qak-
land’s contracts with Boston and New
York; (VI} that the Commissioner did not
have the authorily to disapprove Ozkland’s
assignments "in the best interests of base-
ball”; and {VII) that Oakland have specific
performance of its contracts of assignment
with Boston and New York.

On September 7, 1976, the district court
granted the Commissioner’s motion for
summary judgment as Lo Counts [I, III and
[V. Count [l was dismissed on the ground
that the business of baseball is not subject
o the federal antitrust laws. Counts II1
and IV were dismissed on the ground that
Oakland did not allege sufficient nexus be-
tween the state and the complained of ac-
Livity to constitute state action.

A bench trial took place as a result of
which judgment on the remaining four
counts of the complaint was entered in fa-
var of the Commissioner on March 17, 1577,

ton panel enforced in Kansazs City Rovals
Baseball Corp. v. Major League Baseball Play-
ers Ass'n, 408 F.Supp 233 (W.D.Me.). On
March 9, 1976, the Court of Appeals for the
Eighth Circuit affirmed the distnct court in 532
F.2d 615.

2. Finding of Fact 9. 5See alfso footnote 26 infra.
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On August 29, 1977, the distriot court
granted the Commissioner's counterclaim
for a declaratory Judgment that the cove-
nant not to sue in the Major League Agree-
ment i1s valid and enforceable. The eourt
had not relied on that cavenant in reaching
its two eaplier decisions.

Oalland appealed from the judgments of
Seplember 7. 1976, Mareck 17, 1977, and
August 29, 1977, arguing (1) that the court's
failure to issue 3 finding on the question of
procedural fairness constituted error; (2)
that the exelusion of evidence of the Com-
missioner's malice toward the Qakland club
constituted errgp; (3) that other errors
Were committed during trial: (4} that the
antitrust count was not barred by basaball’s
exemption from federa) antitrust law; and
{3) that basebha|ls blanket waiver of re-
course to the courts s not enforeeable.

Il

Basie o the underlying suit brought by
Qakland and to this appeal is whether the
Commissianer of baseball is vested by eon-
tract with the authority 1o disapprova play-
er assignments which he [ inds to be “not in
the best interests of baseball” [n assessing
the measure and extent of the Commissian.
€' power and authority, cansideration
must be given to the circumslances altend-
ing the ereation of the office of Commis-
sioner, the language employed by the par-
ties in drafting their contractual gndep-
standing, changes and Amenidments adopted
from time 1o time, and the interpretation
given by the parties to their contractual
languapge throughout Lhe period of i3 exigt-
ence,

Prior to 192], professional basebal| wasg
governed by a three-man National Commis.
sion formed in 1903 which consisted of the

J. Finding of Facy 13, See? Sermour, Baseball:
The Galden Age {(1971) 518,

4. Finding of Fagt 13. See also
supra foatnore 3, at 18, 258-273.

£ Sevmoir.

3. Finding of Fact 4. See Asinof, Eight Men
Out: The Black Sox and the 1919 World Series
(1963},
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presidents of the National and American
Leagues and a third member, usually one of
the club owners, selected by the presidents
Between 1915 ang
1921, & series of evenls and controversies

with the National Commission on the part
of players, owners and the publie, and a
demand developed for the establishment of
a single, independent Commissioner of base-
ball ¢

On September 28, 1920, an indictment
issued charging that an effart had been
made to “fix" the 1918 World Series by
several Chicago White Sox players, Popy.
larly known as the "Black Sox Seandal "
this event rocked the g2ame of professiona]
baseball ang proved the catalyst that
brought about the establishment of 5 single,

neutral Commissionar of basehall §

In November, 1920, the major league elyh
OWners unanimously elected federa) J udge
Kenesaw Mountain Landis as the sole Com-
missioner of baschall and appointed a eom.
mittee of owners to drafl & charter setling
forth the Commissioner's authority,
of the drar Wing sessions ap attemnpl was
made to place limitations on the Commis.
sioner's authority, Judge Landis responded
by refusing (o accept the office af Commis-
sioner®

On Januvary 12, 1921, Landis told 3 megl-
ing of elub owners that he had agreed tg
aceepl the position upon the clear under.
standing that the dwners had sought “an
authority outside of your gwn
business, and that 4 part of that authority
would be a eontrol ovep whatever and whe.
ever had to do with basebal]." 7 Thereupon,
the owners voted unanimously to reject the
proposed limitation upon the Commission-
er's avthority they all signed what they

. Findings of Fact 17, 18
7. Finding of Fact 18,

8. Finding of Fagy 12. In Spink. Judge Landis
and Twenty-Five Years of Baseball | 17 72
the author 5ays that "Landis agreed Lo accept if
he was piven absolute control Over baseball. "
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called the Major League Agreement, and
Judge Landis assumed the position of Com-
missioner. Qakland has been a signatory 1o
the Major League Agreement continuously
since 19602 The agreement, a contract be-
tween the constituent clubs of the National
and American Leagues, is the basic charter
under which major league baseball oper-
ates.1?

The Major League Agreement provides
that “[t]he functions of the Commissioner
shall be to investigate
any act, transaction or practice .
not in the best interests of the national
game of Baseball" and “to determine .
what preventive, remedial or punitive ac-
tion is appropriate in the premises, and Lo

9. Finding of Fact 3. See also Finding of Fact
28.

10. Finding of Fact 5.

1l. Art |, Sec. 2 provides in part:
The [unctions of the Commissioner shall be
as lollows:;
(a) TO INVESTIGATE, either upon com-
plaint or upon his own iniliative, any act,
iransaction or practice charged, alleged or
suspected to be not in the best interesis of
the national game of Baseball, with authority
to summon persons and Lo order the produc-
tion of documents. and, in case of refusal to
appeal or produce, to impose such penalties
ac are hereinafter provided.
{b) TO DETERMINE. after investgaton,
what preventive, remedial or punitive action
is appropriate in the premises, and to take
such action either against Major Leagues,
Major League Clubs or individuals, as the
case may be.
This language is identical to Art, . Sec. 2{a)
and (b} as originally executed on January 12.
1921, with the exception that the words in
present paragraph (a) "not in the best interests
of the national game of Baseball” were origi-
nally “detrimental to the best interests of the
national game of baseball” The change was
made in 1964 The district court implied that
the change broadened the Commissioner’s
powers when it found that “previously the
Cammissioner had to find conduet "detrimental’
to the best interests of baseball in order to 1ake
remedial or préventive action " Find-
ing of Fact 28.

12, Finding of Fact 7.

take such aclion M At 1, Sec.

2a) and (b).1!

The Major League Rules, which govern
many aspeets of the game of baseball, are
promulgated by vole of major league club
owners.'2  Major League Rule 12{a) pro-
vides that "mo | [assignment of
players] shall be recognized as valid unless

approved by the Commission-
i

The Major Leagues and their constituent
clubs severally agreed to be bound by the
decisions of the Commissioner and by the
discipline imposed by him. They further
agreed to “waive such right of recourse to
the courts as would otherwise have existed
in their favor.” Major League Agreement,
ArL. V11, Sec. 2.1

13. Finding of Fact 33 A rule of this nature
was in effect at least as early as 1931 In
Milwaukee American Ass'n v. Landis, 49 F.2d
29%, 302 (N.D.1L1931), the court moted that
“[wihether there i5 given to the commissioner
the power in 50 many words Lo declare Bennelt
a free agent is immaterial. sincé the agree-
ments and rules grant to the commissioner
jurisdiction to refuse to approve Bennett's as-
signment by 5t Louis lo Milwaukee, and to
declare him absolved from the burdens of the
same and of his contract with St Louis.™

A federal district judge in another case has
expressed his opinion that the present case was
correctly decided by the district court on the
sole ground that the Commissioner was given
specific authority under Major League Rule
12(2) to disapprove contracts and therefore
render players [ree agents. Allanfa MNational
League Baseball Club, Inc. v Kuhn, 432
F.Supp. 1213, 1224 (fn. 8). 1225 (N.0.Ga 1977).

14. Ar. VIl Sec, 2 provides:

The Major Leagues and their conslituent
clubs, severally agree (¢ be bound by the
decisions of the Commissioner, and the disci-
pline imposed by him under the provisions of
this Agreement, and severally waive such
right of recourse to the courts as would oth-
erwise have existed in their favor.

This language is identical to Art. VI, Sec. |
in the original 1921 agreement. Also, on Lthe
same day, January 12, 1921, that the Major
League Apreement was signed on behalf of the
two major leagues and sixteen baseball clubs,
the league presidents and club presidents indi-
vidually signed the following "Fledge to Sup-
port the Commissioner™:

We, the undersigned, earnestly desirous of
insuring to the public wholesome and high-
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Upon Judge Landis' death in 1944, (he
Major Leagye Agreement was amended jp
tWo respects to {imijt the Commissiogner's
authority. Pirst. the parties deleted the
provision by which they had apreed g
Waive their right of Fecourse o the courts
to challenge actions of the Commissigner 15
Second, the parties added the following Jap-
Evage to Article I, Section 3.

No Major League Rule ar other joint
action of the twa Major Leagues, and po
action or procedure taken in eompliance
with any such Major League Rule or joint
action of the two Major Leagues shal] be
considered or constryed to be detrimental
to Baseball,

The distriet court found that this addition
had the effect of Precluding the Commis.
sioner from finding an act thap compiied
with the Major League Rules 1o be detri-
mental to the besy interests of baseha)| 16

The two 1944 amendments to the Major
League Apreement remained in effect dyp.
ing the terms of (he next two Commission-
ers, A. B, "Happy" Chandier and Ford
Frick."  Upop Frick's retirement in 1964
and in accordance with his recommendation,
the partjes adopted three amendments 1o
the Major League Agreement- {1} the lan-
Buage added in 1944 preventing the Com.
missioner [rom linding any aey gp praclice
"taken in compliance” with a Major League
Rule to be “detrimental 1o baseball” was
removed; ¥ (2) the provision delated in 1944
waiving any rights of recourse to the courts

class baseball, ang believing that we guy.
selves should ze for the plavers an example
of the sportsmanship which AcCepts the um.
pire's decizign Wit hog complaing, hereby
pledge ourzehves tovally Lo upport the Com.
missioner in ks important and difficult tagk:
and we assure him that each of usg will ze.
quiesce in his decitions EVEn when we be.
lleve them mhislaken, and that we wyly no|
discredit the Eport by public criticism of him
or of one ancther.

18 The lase part of Am. 3
14 Supra. The Parties retained the first part of
the section wherein they agreed 1o be bound by
the decisions of 1he Commissioner and the dis.
Cipline imposed by him,

8. Finding of Face 22,
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te challenge & Commissioner's decision wag
restored; ¥ and (3) in places where the
language “detrimental 1o the best interssts
of the national game of baseball" op “detri-
mental to basebal)” dppeared those words
were changed to “pgt in the best interests
of the national game of Baseball” or “not in
the best interests of Basebal[," 20

The nature of the Power lodged in tha
Commissioner by the Major League Agree.
ment is further exemplified '[iln the case of
conduet by Organizations not parties to this
Ag're-ement, or by individuals not connested
with any of the parties hereto, whieh 5
deemed by the Commissioner not to be in
the best interests of Baseba]]" whereupan
“the Commissioner May pursue appropriate
legal remedies, advocaie remedial legisla.
tion and take suck other steps as he may
deem AEcessary and proper in the interests
of the morale of the plavers angd the honor
of the game.” 4 I, See. 411

The Commissioner has been given broad
power in unambiguous language to investj-
gale any act, transaetion OF practice not i
the best Interests of baseball, (o determine
what preventiy » remedial or punitive ae.
tion jx appropriate in the premises, and to
take that action. He has also beep Eiven
the express Power Lo approve o disapprove
the assignments of players. [ regard 1o
nonparties to he agreement, he may take
such other steps as he deems necessary ang
Proper in the interests of the morale of the
pPlayers and the honor of the game. Fur.

7. Finding of Fage 23
18, Finding of F3et 26,
9. Finding of Faet 27,

2], The original 192 dEreement contajned sub-
stantially the same language except it included
the words "conduct detrimental 14 basebal|
Instead of “nay o in the begt interests of
Baseball," $pp footnote 1) fupra, There iz g
reference 1o Article | Section 4 1n Mihwaukes
American Assh Landis, 49 F2a 288, 104
(N.DUL g3,
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ther, indicative of the npature of the Com-
missioner’s authority is the provision where-
by the parties agree to be bound by his
decisions and discipline imposed and Lo
waive pecourse to the courts.

The Major League Agreement also pro-
vides that “[i]n the casc of conduct by Ma-
jor Leagues, Major League Clubs, officers,
employees or players which is deemel by
the Commissioner not to be in the best
interests of Baseball, action by the Commis-
sioner for each offense may include " a rep-
rimand, deprivation of a club of representa-
tien at joint meetings, suspension or remov-
al of non-players, temporary or permanent
ineligibility of players, and a fine not to
exceed $5,000 in the case of a league or ¢lub
and not to exceed $500 in the case of an
individual. Art. [, Sec. 372

The district court considered the plain-
tiff's argument that the enumeration n
Article I, Section 3# of the sanctions which
the Commissioner may impose places a limit
on his authority inasmuch as the power to
disapprove assignments of players is not
included. The court concluded that the
enumeration does not purport to be exclu-
sive and provides that the Commissioner
may act in one of the listed ways without
expressly limiting him to those ways.

The court further concluded that the
principles of construction that the specific
controls the general, or that the expression
of some kinds of authority operales Lo ex-

22. Art |, Sec. 3 provides:

In the case of conduct by Major League
Clubs, officers. employees or players which
i5 deemed by the Commissioner not (o be in
the best interests of Baseball, action by the
Commissioner for each affense may include
any one or more of the following: (a) a repri-
mand; (b) deprivation of a Major League
Club of representation in joint meetings; ()
suspeénsion or removal of any officer or em-
ployee of a Major League Club; (d) tempo-
rary or permanent ineligibility of a player;
and {e) a line, not 10 exceed Five Thousand
Dollars ($5.000.00) in the case of a Major
League or a Major League Club and not Lo
exceed Five Hundred Dollars ($500.00) in the
case of any officer, employee or plaver.

The eriginal 152] agreement was substantial-
v the same except that until 1964({1) it used the

clude unexpressed kinds, do not apply since
the Commissioner is empowered to deter-
mine what preventive, remedial or punilive
action is appropriate in a particular case
and the listed sanctions are punilive only.™
In faet, from 1821 until 1964, Article I,
Section 3, expressly described Lhe enumer-
ated sanctions as “punitive action.” #

[1] In view of the broad authority ex-
pressly given by the Major League Agree-
ment Lo the Cormmissioner, particularly in
Section 2 of Article I, we agree with the
distriet court that Section 3 does not pur-
port to limit that authority,

111

Despite the Commissioner’s broad author-
ity to prevent any ael, transaction or praec-
tice not in Lhe best interests of baseball,
Qakland has attacked the Commissioner's
disapproval of the Rudi-Fingers-Blue trans-
actions on a variety of theories which seem
to express a similar thrust in differing lan-
guage.

The complaint alleged that the "action of
Kuhn was arbitrary, capricious, unreason-
able, diseriminatory, directly contrary to
historical precedent, baseball tradition, and
prior rulings and actions of the Commis-
sioner." In pre-trial answers lo interroga-
tories, Oakland acknowledged that the
Commissioner could set aside a proposed
assignment of a player’s contract “in an
appropriate case of violation of [Major

phrase “in the case of conduct detrimental to
baseball.” see footnote 11 supra; (2) it describ-
ed the enumerated forms of action as “punitive
action”; and {(3) the possibility of assessing a
fine against an Individual of up to $500 did not
appear in the agreement until 1964,

23. See footnote 22 supra.

24. The district court said in its judgment order
of March 7, 1977, “Mowhere in the Agree.-
ment is there a comparable list of the ‘preven-
tative' or ‘remedial’ actions he is empowered Lo
take. Obviously such a list would be impossi-
ble to draw in the face of the unpredictabilily
of the problems which arise.”

25. See footnole 22 supra.
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League] Rules or immoral or unethieal con-
duet.” .

It is clear from reading the findings of
fact that the district ecoyrt determined
through the course of the tria] that Oakland
Was contending that the Commissioner
could set aside assignments only if the as-
signments involved & Rules violation o
moral turpitude.

In its briefs on appeal, Oakland summa-
rized this branch of j1s argument by stating
that the Commissioner's “disapproval of the
] ; exceeded [his) ay-
thority under the Major League Agreement
Was irrational and unreason-
able; and was Procedurally unfajr
nub of this diffyse attack seems best ay.
pressed in a subsequent heading in the byier
that the Commissioner's “abrupt departure
from well-established assignment practice
and his retroactive application of (his
change of policy to disapprove [ﬂakland's}
assignments was made without reasonable
notice and ‘was therefore procedurally up.
fair.”

The plaintiff has argued that it is a fup.
damental rule of law that the decisions of

26, The following description of (j thanges in
Lhe reserve system APpears in Atlanta Naticnal
League Basehaji Club, Inc, v Kuhn,
F.Supp. 1213, 1215 {H,D.Ga-il!—]??]:

This system, which essentially bound 3 play.
Br (0 a team Perpetually unfese traded or
released, was known as the reserve systermn.
In 1975, the Players Association filed griey.
ANCes on behalf of two players, Andy Mes.
sersmith and Dave MecNally, challenging this
s¥stem. An arbitration panel considered 1ha
grievances apd concluded that players whg
had completed their last Year of a contracy
with a particular elub would be obhgated, a4
the option of the club, to Play only one addi.
lional year for thar club.  Unless the player
and club signed 3 pew agreement during this
option vear, the Player became 3 free agent,

The decision of the
arbitration pane) was upheld by the Court of
Appeals for the Eighth Circuit in Kansas City
Royals Basebajl Corp. v. Major League Bage.
ball Plavers AsSsSn., 532 Fad 615 (S&th Cip
1976),
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that it was “procedurally unfajr" for the
Commissioner 1o fajl to warn the plaintiff
that he wouyld “diszpprove large cash as.
signments of star players ever if they com.
plied with the M ajor League Rules "

In the first place jt must be recalled that
prior to the assignments involved here dpas.
Lic changes had commenced Lo oceur in the
reserve system and in the ereation of [ree
agenms.®* In his opinion disapproving the
Rudi, Fingers and Blue assignments, the
Commissioner said that “while 1 am of
Course aware that there have been cash
sales of player contracts in the past, there
has been ng instance ip m ¥ judgment which
had the potential for harm to our game as
do theze assignments, particularly in the
present unssttled circumstances of base.
bail’s reserve system and in the highly com-
petitive circumstances we find in loday’s
Sports and entertainment world. "

Absent the radical changes in the réserve
system, the Commissioney’s action would
have postponed Dakland's realization of val.
ue  for these Players®  Given
changes, the relative forlunes of all major
league elubs became subject to 3 hegt of
intangible Speculations. No gne could pre-
diet then or now with certainty that Oak-

In an effort 1o implement (he Kansas City
Rovals decision, the FEpresentatives of the
Plavers Association angd the club owners met
10 hammer out a pew collective bargaining
Agreement. An AETEEMENt was reached in
July, 1978 which established 3 special reentry
draft to be conducted in November of each

t2am for which (he pProspective free agent

Was playing out his oplion, had negotiation
rights with thay plaver,

27. This realization of value could come m the

form of subsequent player transactions invgl.
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land would fare better or worse relative to
other clubs through the vagaries of the
revised reserve system occurring entirely
apart from any action by the Commissioner,

In the second place, baseball cannot he
analogized to any other business or even Lo
any other sport or enlertainment  Buse-
ball’s relation to the federal antitrust laws
has been characterized by the Supreme
Court as an “exception,” an “anomaly” and
an “aberration.” ™ Baseball's management,
through a commissioner is equally an excep-
tion, anomaly and aberration, as outlinad in
Parl 11 hereof, In no other sport or busi-
ness is there quite the same system, created
for quite the same reasons and with quite
the same underlying policies. Standards
such as the best interests of baseball® the
interests of the morale of the players and
the honor of the game® or “sportsmanship
which accepts the umpire's decision without
complaint,” ¥ are not necessarily familiar to
courts and obviously require some expertise
in their application. While it is true that
professional baseball selected as ijts first
Commissioner a federal judge® it intended
only him and not the Judiciary as a whole to
be its umpire and governor.

(2] As we have seen in Pan II, the
Commissioner was vested with broad au-
thority and that authority was not to be
limited in its exercise to situations where
Major League Rules or moral burpitude was
involved. When professional baseball in

28. Flood v Kuhn, 407 U,S, 258, 282 92 SCL
2039, 32 L.Ed.2d 728 {197,

29. Major League Agreement. Article |, Sections
2(a), 3. 4.

30, Major Leapue Agreement, Article |, Section
4:

1. The oniginal "Pledge to Support the Com-
missioner,” see footnots |4 supra.

32, Judge Kenesaw Mountain Landis was 38
vears ofd when President Theadore Roosevelt
sppainted him to the United Stares District
Court for the Northern District of Nlinois in
1905. When he accepted the office of Commis-
sioner of baseball in November 1920, he contin-
ued in his judicial post which provoked heavy

tended to place limitations upon the Com-
missioner's powers, it knew how Lo do so.
In faet, it did so during the 20-year period
from 1944 to 1964,

The  district court found and concluded
that the Rudi-Fingers-Blue Lransactions
were. nol, as Oakland had alleged in js
complaint, “directly contrary to historical
precedent, baseball tradition, and prior rul-
ings." During his almost 23 years as Com-
missioner, Judge Landis found many acts,
transactions and practices to be detrimental
Lo Lhe best interests of baseball in situations
whether neither moral turpitude nor a Ma-
jor League Rule violation was involved, and
he disapproved several player assign-
ments. ¥

On numerous occasions since he became
Commissioner of baseball in February 1969,
Kuhn has exercised broad authority under
the best interests clause of the Major
League Agreement. Many of the actions
taken by him have been in response lo acts,
transactions or practices that involved nei-
ther the violation of a Major League Rule
nor any gambling, game-throwing or other
conduct associated with moral Lurpitude,
Mareover, on several oceasions Commission-
er Kuhn has taken broad preventive or re-
medial action with respect Lo assignments
of player contracts ™

On several occasions Charles 0. Finley,
the principal owner of the plaintiff corpora-
tion and the general manager of the Qak-
land baseball club, has himself espoused

criticism from Congress, the American Bar As-
sociation and the press.  Landis finally sent his
ludicial resignation 10 President Harding in
Februarv 1922, to become ¢ffective Mareh |,
after having held both positions for more than
153 months, He served as baseball Commis-
sioner for almost 25 Yéars until his death on
November 25, 1944, 3 Voight. American Base-
ball {1970) 14)-150; 2 Seymour Basebal: The
Golden Age (1971) 367-372; Asinol, Eight Men
COut: The Black Sox and the 1213 World Series
{1963) 223-224. MacKenzie, The Appearance
of Justice (1974) 180182

33. Finding of Fact 2|,

44, Finding of Fact 30. For examples of such
aclions, see Findings of Facy 31, 32, 33, 34. 35,
36,



038

that the Commissioner has the authority to
exercise broad powers Pursuani to the best
Interests clause, even where there is pg
violation of the Major League Rules and no
moral turpitude is jnvelved 3

Twenty-one of the 25 parties to the our.
rent Major League Agreement who ap-
Peared as witnesses jn the distriel court
testified that they intended ang they pres.
ently understand that the Commissioner of
baseball ean review and disapprove an as.
signment of 2 player contract which he
finds to be not ip the best interests of
baseball, aven if the assignment does not
violate the Major League Rules angd does
not involve moraj turpitude.® Qakland con.
tended that the distriet court erred in ad-
mitting this testimony sinee parties are
bound “only by their objective manifesta.
tions and (heir subjective intent is immate-
rial.” In this bench trial where Oakland
Was contending that it was
lice that transactions alleged to otherwisa
conform to Lhe Major Leagye Rules might
be invalidated, the eourt could certainly
consider what most of the current parties 1o
the agreement beljeved they were put an
notice of when they became signatories,

Dakland relied upon Major League Rule
21, which deals, in Dakland’s characteriza-
tion of it, with “(2) throwing or solieiting
the throwing of ball games, (b) bribery by
or of playvers or Persans connected with
¢lubs or {c) umpires, (d) betting on ball
games, and (e) physical violence and other
Unsportsmanlike conduct™ as indicating (he
limits of what i3 “not in the best interests
of haseball.* Haowever, Rule 21(f) express-
ly stales;

Nothing herein contained shall be con-
strued ag exclusively defining or other-

35. Finding of Faet 43. For examples of such
QCCasions, see Findings of Faet 44, 45, 48,

i6. Finding of Fact 37

47. The district LOurt said: "Many vears 4RO, In
the case of Milwaukes American Asseciation v

Landis the coun delermined this
SAMe issue in this SAmE manner, From that
date o this, il the SiEnatories o the Major

League Agreement had wished 1o bar the Com-
missioner from their Property rights in players'
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wise limiting acts, transactions, practices
or conduct not to be ip the best interests
of Baseball: ang any and all other acts,
Lransactions, praetices or eonduet not 1o
be in the best interests of Basebal] Are
prohibited, and shall be subject to such
penalties including permanent meligibili-
Ly, as the faels in the particular case may
warrant,

Dakland alse took issue with language jn
the district court's judgment order of
March 17, 1877, which reljed upon Milway.
Kee American Ass'n v Landis, 49 F.o4 298
(N.D.111.1931), % Qakland eontendeqd that
the Landis case was distinguishable jnas.
mueh as it involved the violation of 4 cer-
tain rule. In that case Judge Lindley held
that the Commissicnep “acted clearly within
his authority” when he disapproved a player
assignment after several assignments of the
same player to and from different clybs
oWwned by a single individual. The court
said in 49 F 24 at 302 =

tontrol of Minor League clubs, the intent
of the code s sych that common owner.
ship is not 1o be made use of as to give
ane individyal, controlling all of the plybs
mentioned, the absplute right, indepen-
dent of other clubs, to control indefinitely
4 player acquired and swilched aboyt by
apparent outright purchases,

(3] We conclude that the evidence f ully
supports, and we agree with, the distriet
courl’s finding that “[tIhe history of the
adoption of the Major League Agreement
in 1921 and the operation of baseball for
more than 50 years ynder it, including: the

canlracts, i\ has always been and still remaing
within their POWEr to do sq, They have pop

38. The Landis court also said ar 3n). “The
Parties endowsd the Commissioner with Wide
Power and discretion af his own ipj.
tiative 1a observe, Investigate and take such
action gg Recessary to secure abservance of tha
Provisions of the ATECmeEnts and ryles, promo-
tion of he expressed |deals of, and prevention
of conduet detrimental 1o basebal)
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circumstances preceding and precipitating
the adoption of the Agreement; Lhe numer-
ous exercises of broad authority under the
best interests clause by Judge Landis and
: Commissioner Kuhn; the amend-
ments to the Agreement in 1964 restoring
and broadening the authority of the Com-
missioner; and mosl important
the express language of the Agreement jt-
self—are all to the effect that the Commis-
sioner has the authority to determine
whether any act, transaetion or practlice is
‘not in the best interests of baseball,' and
upen such determination, to take whatever
preventive or remedial action he deems ap-
propriate, whether or not the act, transac-
tion or practice complies with the Major
League Rules or involves moral turpi-
tude.” ¥ Any other conclusion would in-
volve the courts in nol only interpreting
often complex rules of baseball to deter-
mine if Lhey were violated but also, as
noted in the Landis case, the “intent of the
[baseball] code,” an even more complicated
and subjective task.

The Rudi-Fingers-Blue transactions had
been negotiated on June 14 and 15, 1976.
On June 16, the Commissioner sent 2 tele-
type to the Dakland, Boston and New York
elubs and to the Players’ Association ex-
pressing his "concern for possible conse-
quences to the integrity of baseball and
public confidence in the game" and setting
a hearing for June 17. Present at the hear-
ing were 17 persons representing those noti-
fied. At the outset of the hearing the
Commissioner stated that he was concerned
that the assignments would be harmful to
the competitive capacity of Oakland; that
they reflected an effort by Boston and New
York to purchase star players and "hypass
the usual methods of player development
and acquisition which have been Lraditional-
ly used in professional baseball”; and that
the question to be resolved was whether the

39, Finding of Fact 47.
40. Finding of Fact 49.
41. Finding of Fact 50.

42. Finding of Fact 51, Tr, 1867
43. Finding of Fact 52.

Lransactions “are consistent with the best
inlerests of baseball’s integrity and mainte-
nanee of public confidence in the game."
He warned that it was possible that he
might determine Lhat the assignments not
be approved. Mr. Finley and representa-
tives of the Red Sox and Yankees made
statements on the record.

No one at the hearing, including Mr. Fin-
ley, claimed that the Commissioner lacked
the authority o disapprove the assign-
ments, or objected to the holding of the
hearing, or to any of the procedures fol-
lowed at the hearing 4

On June 18, the Commissioner concluded
that the attempted assignments should be
disapproved as not in the best interests of
baseball. In his written decision, the Com-
missioner stated his reasons which we have
summarized in Part I. The decision was
sent to all parties by teletyped!

The Commissioner recognized “that there
have been cash sales of player contracts in
the pasl,” but concluded that “these trans-
actions were unparalleled in the history of
the game" because there was “never any-
thing on this scale or falling at this time of
the year, or which threatened so seriously
Lo unbalance the competitive balance of
baseball.” 4 The district court concluded
that the attempted assignments of Rudi,
Fingers and Blue “were at a time and un-
der circumstances making them unigue in
the history of basehall," @

[4.5] We conclude that the evidence ful-
ly supports, and we agree with, the district
court’s finding and conclusion that the
Commissioner “acted in good faith, after
investigation, consultation and deliberation,
n a manner which he determined to be in
the best interests of haseball” and that
"[w]hether he was right or wrong is beyond
the competence and the jurisdiction of this
court to decide," ¥
41, A Finding of Fact 55. See afso Finding of Fact

53:

It is beyond the province of this court to
consider the wisdom of the Commissioner's
reasons [or disapproving the assignments of

Rudi, Blue and Fingers. There is insufficient
¢vidence, however, (10 support plaintills alle-
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(6, 7] We must then conclude that any-
one becoming a signatory to the Major
League Apreement Was put on ample notice
that the action ultimately taken by the
Commissioner was not enly possible but
probable. The action was neither an “ah.
rupt departure” nor g "echange of policy™ in
view of Lhe contemporaneous developments
taking place in the reserve system, over
which the Commissioner had little or no
control® and in any event the broad au-
thority given to the Commissioner by the
Major League Agreement placed any party
to it on notice that such authority could be
used.

(8] Oakiand has argued that the district
court erred in not f inding on the issye of
procedural fairness. To the éxtent that
Oakland made this an issue during the
course of the trial, the court responded with
adequate findings, many el which we have
diseussed in this Part I1I1.

[8] Finally, Oakiang has also argued
that the court excluded avidence which
tended to show the Commissioner's malice
toward Mr. Finley, Finley's own testimony
on this subject, as well as the Commission-
er's deposition covering the subject, wepe
admitted as part of the record. When
counsel for the Commissioner attempted to
cross-examine Finley in regard Lo the sama
subject, Oakland's counsel objected an Lhe

Ealion that the Commissioner's aclion was
arbitrary or Capricious, oy motivated by mal.
ice, il will or anything other than the Com.

Breat majority of
PETSONS invalved in baseball whg testified on
this point shared Commissioner Kuhn's view:.

45, Oakland has ot expressly argued that (he
Commissianer's notice of hearing, the hearing
itself, or his writlen decigion with exprese rps.
SONS werg procedurally unfzir,
Qakland was nog Put on notice of 3 changed
paliey and that the Commissioner bore malice
toward Finley,

46. Tr. 311:

The Cour: Well, 1t [motivarion of the
Commissioner| is one fallegation of the COmMm-
plaim] that the testimony thus far has not
really supported and | don’t think it is a
serious allegation, I don't take g seriously
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Eround of relevaney and the court sustainagd
the objection on the ground that the Com.
missioner's motivation Was not a seripys
issue in the page ¥ When the Commissioner
was being cross-examined the same objec-
tion was sustained. However, sinpe the
subject had not heen covered in direet ey.
amination, the coyrt in its discretion could
restriet the Cross-examination to the SCOpe
of the direct: and since the subject of mal-
ice and motivation had been covered in Fin-
ley's lestimony and in (he Commissioner's
deposition, the court could exclude it g
cumulative regardless of its relevancy. The
court made an express finding that the
Commissioner hag not been motivated by
malice 47

IV

The distriet court granted the defend.
ant's motion for stmmary judgment as 1o
Count 11 of the complaint, which sought to
establish a violation of the Sherman Anti-
trust Act. The court saig that “Baseball,
anomaly of the-antitrust law, is not subjeet
to the provisions of that Aet.”
Lff on appeal has argued that any exemp-
tion which professiona baseball might en.
Joy from federal antitrust laws applies only
to the reserve system.#

The reserve system “centers in the unij-
formity of Player contracts: the confine-

I am nat interested in whether the Commis.
sioner likes Mr. Finlev or whether he doesn'y,
il he had the authority to do what jie did, we
have a lepal Issue, and that js ghe only ane |
am going to ook Ak 50 | will susrain the
objection.

47. Finding of Fact 53, Ses footnote 44 Supra

48. The plaintiff relies Principally upon twe quo-
tations from Mr Justice Blackmun's ¢pinion
for the Supreme Coun n Flood 1 Kuhn, 407
U.5 258, 02 s 2099, 32 L Ed 2g 128 (1972}

For the third time in 50 years the Court i
asked specifically to ryle that professional
baseballs TESETVE system is within the reach
of the federal antitrust laws

id. at 288, 92 §.C1. ar 2100,

With its TESErve svsiem Enjoying 2Xemp.
tion from the federal antitrus; laws, basebal
5. in 3 very distinet SEnse, an exception and
an anomaly,

fd at 282, 92 5.0 ar 2112
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ment of the player to the club that has him
under the contract; the assignability of the
player's contract; and the ability of the
elub annually to renew the contract unilat-
erally, subject to a stated salary mini-
mum." #

The Supreme Court has held three times
that "the business of baseball” is exempt
from the federal antitrust laws.

In Federal Baseball Club of Baftimere v,
National League, 259 U.S8. 200, 208, 42 8.Ct.
465, 466, 66 L.Ed. 898 (1522), Mr. Justice
Holmes said that “[t]he business is giving
exhibilions of base ball, which are purely
state affairs.”

In Toolson v. New York Yankees, 346
.S, 356, 356-57, 74 8.Ct. 78, 98 L.Ed. &4
{1953}, the Court said in a short per curiam
ppinion:

In Federal Baseball Club of Baltimore

v, National League of Professional Base-

hulf Clubs, .. this Court held that

the business of providing public baseball
games for profit between clubs of profes-
sional baseball players was not within the
scope of the federal antitrust laws. Con-
gress has had the ruling under considera-
tion but has not seen fit to bring such
business under these laws by legislation
having prospective effect. The business
has thus been left for thirty years to
develop, on the understanding that it was
not subject 1o existing antitrust legisla-
tion. The present cases ask us to over-
rule the prior decision and, with retro-
spective effect, hold the legislation appli-
cable. We think that if there are evils in
this field which now warrant application
to it of the antitrust laws it should be by
legislation. Without re-examination of
the underlying issues, the judgments be-
low are affirmed on the authority of Fed-

49. Flood v. Kuhn, 407 U.5. 258, 259, fn. 1, 92
S.Cr. 2009, 2100, 32 L.Ed.2d 728 (1972). See
also fooinote 26 supra.

30. See [ootnote 48 supra.

5l. We recognize that this exemplion does not
apply wholesale Lo all cases which may have

eral Baseball Club of Baltimore v. Na-

tional League of Professional Baseball

Clubs, supra, so far as that decision deter-

mines that Congress had no intention of

including the business of baseball within
the scope of the federal antitrust laws.
(Emphasis added).

In Flood v. Kuhn, 407 U.S. 258, 282, 284,
92 S.Ct. 2099, 2112, 32 L.Ed.2d 728 (1972),
the Court said that "Professional baseball is
a business and it is engaged in interstate
commerce” and “we adhere once again to
Federal Baseball and Toolson and to their

application to professional baseball."

Finally, in holding that the antitrust laws
do apply te “the business of professional
football,” the Supreme Court, speaking
through Mr. Justice Clark, made a subatan-
Live pronouncement regarding the baseball
cases in Radovich v. National Football
League, 352 U.S. 445, 451, 77 S.Ct. 290, 34,
1 L.Ed.2d 456 {1957):

[Slince Toofson and Federal

Baseball are still cited as controlling au-
thority in antitrust actions involving oth-
er fields of busineds, we now specifically
limit the rule there established to the
facts there involved, i. e, the business of
organized professional baseball.

(10, 11] Despite the two references in
the Flood case to the reserve system™ it
appears clear from the entire opinions in
the three baseball cases, as well as from
Radovich, that the Supreme Court intended
to exempt the business of baseball, not any
particular facet of that business, from the
federal antitrust laws®

'

Following the bench trizl, the district
court reached its decision in favor of the
Commissioner without considering the im-

some attenuvated relation to the business of
baseball. See, ¢ g, Twin City Sporiservice,
fne, v. Charles O. Finley & Co., 365 F.Supp. 235
(N.D.Cal1872), revd on other grounds, 512
F.2d 1264 (9th Cir, 1975).
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Pact of Artiole Vi,

League ﬁg‘rmemenf..
league baseball ¢lyhs
the Eq}mmissinner's decisiong and
and 10 wajve PECOUrSe g (he courls .
Parts 11 and I, we have
March 17, 1877, Juedgmen|, alsg Without epp.

Section 2 of the Majop
N the major

In diversity cases a fedep.
&l court myss follow the conflict of Jays
Principles Prevailing in the slate in which j
i Company - Stentor Elespis
Mig. Co, 812 US. 487 g1 S.Ct, 1020, 83
L.Ed, 1477 (1941). Under Hlinois confliet of
law Principles, the law of the Place of jrer-

The Ma.

2. Sep foatnare 14 fupra

33, [nthe original ARFERMEN it \wge Sectlan | g
Article V| See fosinare 14 supry,

greement o o remain s
YRATE (umgji .!anuar_l.‘ 12,

H. The ariginal
force far 35

Exs. k-3 and K-8 |; Was amended an Decem.
ber 12 1944, ebruary 3 1945, November |
T8, Aupiys L1960 g January 1575, On
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Place of mye ng,

inelud; g Article
Was made zp Chicag'n. Illi-
12, 1971 =

The origina] dfFreemeny
Vi1, Seetion 25
nots on Januar'_v

Oakland hyg
slantive Jaw dealing wigh the “polisies and
rules of 4 privaie Association” g the Majop
Leagye Agreement ang BCLIONs laken
Under®  [liineis has developed 5
ble body of |auw dealing with the activitjes
of privag voluntary Organizations *and we
agree that Lhe validity and effeet
waiver of recourse clayse should nitially he
tested undep these decisions,

[15} Even n the absenep of 4 Waiver of
ECOUrsE Drovision iy &N association charter,
Ui is Eenerally holg that couptg S
will noi intervene in QUesLions im'nhr:'ng' the
enforeemant of bylaws apg Matters of digei.

its own
Aecord, Engel v, Walsh, 258 1.
58, N.E, 200 (1913): Werner o Interng.
tiopal Associatipn of '
App.2d 2358, 137 N p oy

{1905)- Peapie of Forestpry. 162 In. 75
44 NE 4] (180G} wird af T, A g Neldsan,
B2 431, 44 N £ T3 f]EH'EJ; Rice Bogrg
of rade, 80 M. 134 II'IE?SJ'.
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[16] Viewed in light of these decisions,
the waiver of recourse clause contested here
seems to add little if anything to the com-
mon law nonreviewability of private associ-
ation actions. This clause can be upheld as
coinciding with the common law standard
disallowing court interference. We view its
inclusion in the Major League Agreement
merely as a manifestation of the intent of
the contracting parties to insulate from re-
view decisions made by the Commissioner
concerning the subject matter of actions
taken in accordance with his grant of pow-
ara M

A second situation in which the waiver of
recourse clause must be tested is in conjune-
tion with the provision immediately preced-
ing it which provides that "[a]ll disputes
and controversies related in any way to
professional baseball between clubs
shall be submitted to the Commissioner, as
Arbitrator who, after hearing, shall have
the sole and exclusive right to decide such
disputes and controversies.,"” Art. VII, Sec.
1. These clauses combine to place the Com-
missioner in the role of binding arbitrator
between disputing parties as compared to
his power to act upen his own initiative in
the best interests of baseball as in the
present case.

[17,18] Considering the waiver of re-
course clause in its function of requiring
arbitration by the Commissioner, its validi-
ty cannot be seriously questioned. Illinois
has adopted the Uniform Arbitration Act
allowing contracting parties to require that
all existing and future disputes be deter-
mined by arbitration.® Illinois is joined by

57. See Part 1l of this apinion for a discussion of
the historical development and present extent
of the Commissioner’s powers.

58, [L.Rev.Stat. ch. 10, § 101 et seq. Section 10
provides in part:

A written agreement to submil any existing
cenlroversy 10 arbitragtion or a provision in a
writlen contract to submit to arbitration any
controversy (hereafter arising between the
parties 13 valid, enforceable and irrevaocable

8. At least twenty states have codified this
policy by adopting the Uniform Arbitration

numerous other states in encouraging a pal-
icy of arbitration, thereby providing private
resolution of disputes and reducing litiga-
tion.® Moreover, it has been made clear
that the United States Arbitration Act, 9
U.S.C. §§ 1-14, provides for arbitration of
future disputes concerning contracts evi-
dencing transactions in interstate commerce
and that this federal law controls state law
to the contrary. Prime Paint v. Flood &
Conklin, 388 U.S, 395, 87 S.Ct. 1801, 18
L.Ed2d 1270 (1967); Erving v. Virginia
Squires Basketball Club, 468 F.2d 1064 (2d
Cir, 1872), The federal courts have alsg
upheld provisions in private agreements o
waive all review of an arbitrator's decision.
Scherk v. Alberto-Culver Cp., 417 U.8, 508,
94 S.Ct. 2449, 41 L.Ed.2d 270 (1974); Rossi
v. TWA, 507 F.2d 404 {9th Cir. 1974), aff'y
350 F.Supp. 1263 (C.D.Cal.1972); Euzzino v.
London & Edinburg Insurance Co., 228
F.3upp. 431 (N.D.IIL1964). We conclude
that the waiver of recourse clause is valid
when viewed as requiring binding arbitra-
tion by the Commissioner for disputes be-
tween clubs.

[19) Even if the waiver of recourse
clause i3 divorced from its setting in the
charter of a private, voluntary association
and even if ily relationship with the arbitra-
tion clause in the agreement is ignored, we
think that it is valid under the circumstane-
es here involved. Qakland claims that such
clauses are invalid as against public policy.®
This is true, however, only under circum-
stances where the waiver of rights is not
voluntary, knowing or intelligent, or was
not freely negotiated by parties occupying

Act. Adopting states include Alaska, Arnizona,
Arkansas, Colorado, Delaware, Idaho, Indiana,
Kansas, Maine, Maryland, ~Massachusetts,
Michigan, Minnesota, Nevada, New Mexico,
North Carolina, South Dakota, Texas and Wya-
ming.

60. See & g, McCuflough v. Clinch-Mitchell
Const. Co., 71 F2d |7 (Sch Cir. 1534), Gensral
Motors Acceptance Corp v. Talborti, 38 ldahg
13, 219 P. 1038 (1923) {in violation of state
statute}, Progressive Finance and Reafty Co. v,
Stempel, 231 Mo.App. 721, 95 S.W2d 834
(1933} {arbitration of future disputes invalved),
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equal bargaining positions, The trend of
Cases in many stapag St and in the federa)
eourts ® sipnorts the ¢onclusion of the djs.
Lriet court upder the circumstances present.
ed here that “infnrmed-parlies, freely con-
Wacting, may waive {heip reecourse to the
court, " &

[20] Although the waiver of recoypse
tlause s generally valid for t(he reasons
discussed above, we do pot believe that 5t
forecloses access 1o the courts under all
circumstances, Thus, the general rule of
nonreviewability which governs the actjions
of private associations 18 subject ta axeep-
tions 1) where the rules, regulations o
Judgments of the AS500i2LiON are in contrs.
vention to the laws of the land or in disre-
gard of the charter or bylaws of the assoe.

Bl. Waiver of recourse clauses Farely appear in
the absence of an A550Ciation charter or an
FETEEMEN Lo arbitrate, Indeed, the waiver of
Fecourse clauges Presented here mugy he viewed

ME party from waiving all recourse in the event
of breach by the other™y Laub Genway
Corp,, 60 FR O 462 {S.D.H-'!".!ETEJ {(Contrac.

Southern Utilities o 355 F.Supe. 376 (5D,
lowa 1973) {''Ng damage” clause wijl beé re-
Earded as valid ang s forceable) Sepfore Land
Co. v. Greenfialg 262 Dr. 83, 495 P2d 197
(1572} (Waiver of all defenses in contract val.
i), Park v Bogra of Trustees 21 Cal App.3d
630, 9§ Cal.Rpir, 859 U371} (Judicial review of
pension plan board of irustees preciuded):
Rossum v, fanes, a7 N.J.Super, 382, 235 A 24
206 {1967 {Covenant oy Lo sue valid): Schoat
Lustrice No. 46 1 Def Bianco, 58 Il.App.2d 145,
215 N.E 24 25,31 {15866) {"Arbitration—gas set-
tlernents, releases and Covenants not to sye—
simply removes controversies from | he area of
litigation [and] . is looked upon with
favor by federa) slate and common law, "y,

teenth Amendmeny where =3 ParLy gives up in
advance his canstitutional right 10 defend any
Uit by the other ™ The Court sajd that a vgl.
untary, intelligent ang knowing waiver of

waiver of recourse clause contained ip the
Major League Agreement is valjd and hind-
ing on the parties and the coyrts,

We affirm the distriet court’s judements

of Seplember T, 1976, March 17, 1977 and
August 29, 1977 &1

AFFIRMED.

FAIRCHILD, Chier 3 udge, coneurr ng.

rights is valid Similarly, Bremen v. Zapata
Off-Shore Co., 407 US . 82 S 1907, 32
L.Ed2d 513 (1972}, upheld 5 Prvate contracry.
&l egreement not (0 sue in any cour other than

the High Court of Justice in London. The
Court declared that this choice “wax made jn

courts." fd ar 12 g2 3.Ct oar 19)4, Certain|y
this rationals applies 1o the instant case. Sap
afse Scherk Afberto-Culver Co. 417 Us
08, 94 S 2449, 4) LEd.2d 279 {19743,
where (he Cournt approved an AETERIENt wapy.
Mg review af an arbitrator's decision,

63. Memorandum Opinion and Order of Augug

29, 1577, page 2.

64, Ses E. Rvan v Cudahy, |57 1. Iﬂ-ﬁ. 41

N.E. 760 (1895); Alen Chicago Undertakars'
Ass’n, 137 Nlapp. 61 (1907), aff'd 237 NI 458,
83 N.E. 952 (1508),

65. While "[shrict adherence 1o ludicial sean.

dards of dus Process would he arduous and
might Seriously impair the -« procead-
Ings of voluntary As50ciations," Van Daele o,
Vinei, 51 124 389, 282 N.E.2d 728, 732 {1972,
the procedure muys not Be a sham designed
merely to give colgrable PTapriely (o an inagde.
qQuate process Compare Virgin American
Collepe of Surpeans, 42 lLApp.2d 352, 192

6. o US § 10
7. Befenﬂnnts-.&ppe”ws' Motion o Strike

anintlff--ﬂ.ppfillﬂnl's Reply Brief is denjed.
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Jurisdiction, both of the Finley claim that
the actions of the Commissioner were not
authorized by the Major League Agreement
and of the Commissioner's ecounterclaim
based on the waiver of recourse lo the
courts provision is predicated on diversity
of citizenship. To the extent that this is a
diversity action, the choice of law rules of
the State of [llinois are controlling. Under
Ilinoie choice of law decisions, the law of
the place of formation governs where the
contract is to be performed in more than
one state. Because the contract was made
in Illinois and performance is nationwide,
Illinois law governs the contract issues:
whether the actions of the Commissioner
are authorized by the Agreement, and
whether the waiver of recourse provision is
valid.

With respect to whether the actions of
the Commissioner were authorized by the
Major League Agreement, the first ques-
tion is whether the Agreement gives the
Commissioner the power to void player as-
signments when no rules have heen violat-
ed. This question, like the analogous ques-
tion of determining when a grievance is
arbitrable, requires a judicial interpretation
of the contract. Two contractual bases ex-
ist for the Commissioner’s action. Major
League Rule 12{(a) provides that no assign-
ment of a player contract is valid until
“approved by the Commissioner.” More
generally, Art. 1, Se¢. 2 of the Agreement
states that the Commissioner shall have the
power to investigate any act "suspected to
be not in the best interests of . . .
baseball" and to take whatever “preventa-
tive, remedial or punitive action is appropri-
ate . " Neither of these provisiona
in any way expressly limits the power of
the Commissioner to situations involving
rules violations. In my view, Finley has

1. 1 do not agree with the majority, however,
that it was not error for the district court o
admit testimony of twenty-one of the parties (o
the Major League Agreement regarding their
understanding concerniing the authority of the
Commissioner. The uncommunicated inlen-
tions and understandings of parties to a con-
tract are inadmissible to establish their earlier

simply failed to establish that these provi-
sions bestowing broad discretionary powers
upon the Commissicner were intended by
the parties only to apply in cases of rules
violations.! Certainly the history carefully
summarized in Judge Sprecher's opinion
does not demonstrate that such a limitation
was intended.

Onee it is established that the Commis-
sioner has the power under the contract to
invalidate player assignments absent rules
violations, the next problem is determiming
the standard of review applicable to the
Commissioner's actions. Under Illinois law,
this standard of review is extremely limit-
od. In INinois, courts will not as a general
rule review the decisions of the governing
body of a private association, e. g., Ameri-
can Federation of Technical Engineers v.
La Jeunesse, 63 T1.2d 263, 347 N.E.2d T12,
715 (1976); Van Daele v. Vinci, 51 1ll.2d
189, 282 N.E2d 728, 731 (1972); Engel v.
Walsh, 258 111 98, 101 N.E. 222, 223 (1913).
This is particularly true where, as here, the
part’ins have voluntarily given the Commis-
sioner such broad authority. The waiver ol
recourse to the courts provision strongly
emphasizes the limited scope of judicial re-
view intended by the parties of the Com-
missioner’s actions. 1 agree with the sug-
gestion in Judge Sprecher's opinion that the
inclusion of the clause merely emphasizes
the limited scope of review which would
ohtain in any event,

| would not, however, proceed with the
majority to the more sweeping holding that
the waiver of recourze to the courts provi-
sion, unless narrow exceptions exist, is “val-
id and binding on the parties and the
courts’ [presumably where Illinois law is
found to control]l. While the Illingis case
law is sparse, the latest judicial pronounce-
ment on the subject strongly suggesta that

intent at the tme of contract formation. E g,
Lpicn Bank v Winnebago Industnies, fac, 528
F.2d 35, 99 (3th Cir. 1975). | do not believe
Finley was prejudiced by this errar, however,
in light of the unambiguous contractual lan-
guage, the fact that the trial was held without a
jury, and the judge's statement that he would
give mimimal weight 10 the testimony.
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waiver of recourse 1o eourts provisions are
unenforceable and void in Illinois.?

While the scope of review of Lthe Commis-
sioner's decision is extremely narrow, | be.
lieve it could be overturned if Finley could
establish that he was denied & fair hearing
because the Commissionar was binsed or
motivated by malice. Vap Daele v, Vipei,
supra, 282 NE2d at 732. Ls Jeunesse,
supra, 347 N.E2d at 715, Engel v. Walsh,
supra, 101 NE. at 2 The district court,
however, made express findings that Finley
received a fair hearing and the Commission-
er was nol motivated by malice. The f ind-
ing does not seem to me to be clearly erro-
neous. Such problems as there are with the
finding arise gut of comments by the court
implying that malice of Lhe Commissioner
“Would be irrelevant, and the court’s sustain-
ing of objections to some of the questions
coneerning possible i1l will. Notwithstand-
ing Lthe comments, the comrt did make the
finding, and did hear some of the evidence,
[n the absence of an offer of proof it is
hard to believe that the sustaining of tha
objections was prejudicial, Moreover, ap-
pellant had made no objection to the pro-
ceeding before the Commissioner on (he
Eround of hias,

I coneur in Part IV of the majority opin-
lan holding that baseball's exemption from
the antitrust laws is pot limited to the
reserve clause. | only add that Federa
Baseball Club of Baltimore v. National
League, 259 U S 200, 42 5.Ct. 465. 68 L.Ed.
898 (1922), the case establishing the exemp-
tion, did not involve the reserve clause,
See discussion, State v. Milwaukee Braves,
Ine, 31 Wis.2d 699, 722-725, 144 NW.2d g
(1966), cert. denied sub nem. Wisconsin v,
Milwaukee Braves, Inc, 385 g 930, 87
S.Ct. 398, 17 L.Ed 2d 451,

2. In ln re Streck 5 Esiate, 35 HLApp, 473, 183
~.E2d 31 (1962), the court stated:
Agreements whose object is Lo oust the Juris-
diction of the courts are contrary te public
palicy and vaid,
The one Winais case cited by the majority in
support of its upholding the waiver of recourse
ta the courts provision. Sehool Districe No. 48
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TONE, Circuit J udge, concurring,

With respect to Lhe testimony of the 21
OWners as to Lheir understanding of the
meaning of the Major League Agreement, |
read Judga Sprecher's opinion as holding
that testimony admissible on Lthe issue pf
notice, not on the issue of their intent at
the lime of contract formation. The up-
communicated intent of g party o a con-
tract is not admissible an the issue of the
meaning of the contract. (See, in addition
o the Union Bank case cited by Judge
Fairchild, Judge Learned Hand's statement
in Hotehkiss v. National City Bank, 200 F.
287, 293-294 (S.D.N.Y.1911), afrd 201 F,
664 (2d Cir, 1911).) Here, however, appel-
lanl argues that the Commissioner's action
was an “abrupt departure from well estab-
lished assignment practice and his retroac-
tive application of the thange of policy to
disapprove appellanl’s assignments was
made without reasonable notice and was
therefore procedurally unfair:
“the reasonable expectations of a membey
of a privale association may not be denied
by a retroactive ruling lacking reasonable
notice." I{ is Lo be remembered (hat

“Relevant evidence” means evidence
having any tendency to make the exist.
ence of any fact that is of consequence to
the determination of the action more
probable or less probable than it would he
without the evidence,

Rule 401, Fed R.Evid, The understanding
of the other owners over 3 period of many
YEArs concerning the Commissioner's ay.
thority tended to make Jess probable the
alleged facts on which appellant based the
argument of lack of reasonabie notice, viz,,
the existence of the asserted “well estab-
lished assignment practice” that wag
ehanged contrary to appellant’s “reasonable
expectations.” There was other, more pro-

v- Def Bianco, 68 Nl App.2d 145, 215 M.E.2d 25
(1D66), involved g contract for arbitration,
Public policy in that area had been pronounced
by the legislature in the Uniform Arbitration
Act The Act does not completely foreclose
FECourse Lo the courts, since fraud and the
grounds for vacaling an award are recognized,



bative evidence, including actual exercises
of authority inconsistent with the asserted
practice and conduct of appellant’s presi-
dent indicating an opinion consistent with
that of the 21 other owners, that made the
challenged evidence cumulative but not in-
admissible unless the judge exercised his
discretion under Rule 403, Fed.R.Evid., to
exclude it

Because the evidence was admissible on
the notice issue, error could lie only in con-
sidering it on the interpretation issue, on
which it was not admissible. Any such
error was harmless, because neither the dje-
trict judge's interpretation of the agree-
ment nor ours depends upon the challenged
evidence,



